85TH CoNGREsS HOUSE OF REPRESENTATIVES REPORT 
2d Session No. 2431 





ARTHUR LeROY BROWN 


Aveust 5, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 





Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany 8. 165] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 165) for the relief of Arthur LeRoy Brown, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill as amended do pass. 

The amendment is as follows: 

Strike all after the enacting clause and insert: 

That, notwithstanding any statute of limitations or lapse of time, the jurisdication 
conferred upon the United States District Court for the Southern District of 
Mississippi by subsection (b) of section 1346, title 28, United States Code, is 
hereby extended to a civil action, which may be commenced not later than one 
year after the enactment of this Act, asserting any claim or claims of Arthur 

Roy Brown of Purvis, Mississippi, against the United States for money damages 
arising out of personal injuries and property damage sustained by him in an 
accident which occurred near Camp Shelby, Mississippi, on February 26, 1942 
between a United States Army vehicle and a vehicle owned and operated by the 
said Arthur LeRoy Brown. 


PURPOSE 


The purpose of the proposed legislation, as modified by the amend- 
ment recommended by the committee, is to provide that the juris- 
diction contained in subsection (b) of section 1346 of title 28, United 
States Code, as to tort claims against the United States, is to be 
extended to the claims of Arthur LeRoy Brown arising out of a motor- 
vehicle accident involving an Army vehicle which occurred on Feb- 
ruary 26, 1942, so that Mr. Brown can bring an action in the United 
States District Court for the Southern District of Mississippi within 
1 year after the bill’s enactment into law. 
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STATEMENT 


On February 26, 1942, Arthur LeRoy Brown was an employee at 
Camp Shelby, Miss. At about 4:45 p. m. on that date he drove his 
car through gate No. 4 of that camp proceeding west to the inter- 
section with United States Highway No. 49. Mr. Brown stopped his 
car and then proceeded into the intersection. After the Brown car, 
a 1940 Chevrolet sedan, had entered the intersection, it was struck 
by a United States Army truck which was traveling north along 
United States Highway No. 49. This truck was being driven by a 
United States Army enlisted man in the performance of bis official 
duties. The right front of the truck apparently struck the car mid- 
way on the left side pushing the car into a ditch along the highway. 

The Government vehicle suffered damage estimated at $15, con- 
sisting of a bent right mudguard, broken right spring, and a dent in 
the right side of the hood. The claimant’s automobile, according to 
the estimate by an Army investigator, was damaged to the extent of 
$380, the damage consisting of the left side of the vehicle bein 
smashed, all windows on the fet side being broken, and the windshield 
likewise being broken. The report of the Army investigator also 
states that Mr. Brown was badly bruised on his left shoulder and left 
hip and received medical attention at the Methodist Hospital, 
Hattiesburg, Miss. 

In 1942:Mr. Brown filed a claim with the United States Army in the 
amount of $1,780 ($1,280 for personal injury and $500 for damage to 
his Chevrolet sedan). By letter dated October 23, 1942, Mr. Brown 
was informed that his property damage claim was disapproved by the 
Secretary of War because the preponderance of evidence established 
that the proximate cause of the accident was the negligence on the 
part of Mr. Brown in failing— 


to observe the Government vehicle and in not ascertaining 
that the movement would be made in safety. 


The claim of Mr. Brown for damages for personal injury was rejected 
on the basis that there was no statutory provision available whereby 
the War Department could settle personal injury claims. 

The report of the Department of the Army submitted in connection 
with this legislation states that the Department is opposed to the 
enactment of the bill. The departmental report contains excerpts 
from statements of the claimant and others. The statement of the 
claimant is to the effect that, at the time of the accident, it was 
misting and raining, that his visibility was therefore poor, that he had 
checked in both directions before proceeding across the highway and 
noted that it was clear in both directions. He then states that he 
put his car in low gear, started across the highway, shifted into 
second gear, and then heard one of the passengers in his car cry out. 
According to his statement, he never did see the military vehicle at 
any time. 

A person riding in the front seat of Mr. Brown’s car stated that he 
would estimate the speed of the Army vehicle between 35 to 40 miles 
per hour and that of Mr. Brown’s car at 10 to 15 miles per hour. He 
also indicates that there was a sufficient interval before impact to 
enable him to jump clear of the car. Another passenger in Mr. 
Brown’s car states that Mr. Brown failed completely to see the truck, 
or seemed not to see the truck. 
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The driver of the Army vehicle states that when he got to the inter- 
section there was a civilian car trying to speed across, that he tried to 
stop but couldn’t, and that the truck struck the car in the center of 
the left side. An individual riding in the front seat of the Army truck 
states that he would estimate the speed of the Army vehicle to be 
between 30 to 35 miles per hour. He also states that when the civilian 
car started across the road the driver of the Army vehicle blew his 
horn two blasts for the car to stop, but the driver of the civilian car, 
instead of stopping, put on more speed. He also states that, in an 
attempt to prevent hitting the car, the driver of the Army vehicle 
tried to make a left-hand turn but when the civilian car put on more 
speed the driver of the Army vehicle could not help from hitting him. 

The Department of the Army report also notes that it does not 
possess any documentation of the expenses incurred, or the disability 
suffered by Mr. Brown as the result of the accident. However, 
medical personnel were requested to examine the claimant and the 
report of this examination is as follows: 


The objective findings on physical examination and X-ray 
show only minimal defect. The X-ray reveals thickening of 
the neck of the femur (thigh bone) and broadening of the 
head, with moderate arthritic changes in L 3 and L 4 verte- 
brae (located in the lower back), and straightening of the 
lumbar curve. 

The man’s subjective symptoms (his statements of the 
pain he experiences) are incapacitating. To evaluate these 
completely is impossible. Physical examination reveals only 
a slight limp with inability to raise himself on his toes, and 
pain in the hack on bending. 

There is no way to prove that these findings are the result 
of the accident in question which occurred 15 years ago. 


The Department further states that it is in no position to set forth 
the extent of damages suffered by Mr. Brown in view of the meager 
information which it possesses. 

The claimant, in a statement signed by himself and his attorney, 
has submitted a list of doctors who have examined him since 1942. 
This statement also contains a statement that the claimant sold his 
property for $5,000, which was spent on medical care and necessities 
as the result of the injuries which he suffered. He also states that 
his car was completely demolished in the wreck, that its approximate 
cost was $1,000 and that the car was ultimately sold for salvage. 

The claimant’s attorney, in a letter addressed to the chairman of the 
Senate Committee on the Judiciary, denied that his client was negli- 
gent and states that the Army vehicle was one of a convoy but that the 
Army had failed in its duty to post sentries or roadblock guards to 
notify local traffic that a convoy was proceeding along the highway. 
The letter likewise refers to the position of the vehicles at the time of 
the accident and suggests negligence on the part of the Army driver 
in acting as he did after the driver had sighted the civilian vehicle 
crossing the intersection. 

The committee has carefully considered this matter and has con- 
eluded that the issues as to the facts and the questions of law involved 
ean best be decided by an action in court. Therefore this committee 
has recommended that the bill be amended to provide that the United 
States District Court for the Southern District of Mississippi shall 
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have jurisdiction of the matter in accordance with the tort claims 
procedures set forth in title 28 of the United States Code. The 
committee recommends that the amended bill be considered favorably. 
The report of the Department of the Army to the Senate Com- 
mittee on the Judiciary, which indicated the opposition of that 
Department to the bill in its original form, is as follows: 


DEPARTMENT OF THE ARMY, 
Washington, D. C., July 3, 1957. 
Hon. James O. Eastuanp, 
Chairman, Committee on the Judiciary, 
United States Senate. 


Dear Mr. CuarrmMan: Reference is made to your request for the 
views of the Department of the Army with respect to S. 165, 85th 
Congress, a bill for the relief of Arthur LeRoy Brown, 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
to Arthur LeRoy Brown of Purvis, Mississippi, the sum of $10,000. 
The payment of such sum shall be in full satisfaction of his claim 
against the United States (1) for compensation for personal injuries 
and property damage sustained by him, and (2) for reimbursement 
of hospital, medical, and other expenses incurred by him, as a result 
of an accident which occurred near Camp Shelby, Mississippi, on 
February 26, 1942, between a United States Army vehicle and a 
vehicle owned and operated by the said Arthur LeRoy Brown.” 

The Department of the Army is opposed to this bill. 

Records of the Department show the following facts pertinent to 
this matter. Ata point 1,000 yards west of the sentry box No, 4 gate 
to Camp Shelby, Miss., United States Highway No. 49, a paved 2-lane 
road, intersects a secondary road running from the sentry box No. 4 
gate to Purvis, Miss. On February 26, 1942, a misty, rainy day, 
this secondary road was undergoing construction and was in a very 
muddy condition. Atabout 4:45 p. m. on this day, Mr. Arthur LeRoy 
Brown, a civilian emplovee at Camp Shelby, drove through sentry 
box No. 4 gate, west to the intersection, stopped, and then proceeded 
into the intersection, whereupon his vehicle, a 1940 Chevrolet sedan, 
was struck by a United States Army truck traveling north along 
United States Highway No. 49. This truck was driven by a United 
States Army enlisted man in the performance of his official duties. 
The truck struck the car squarely on the left side, pushing it into the 
left ditch of the highway. The Government vehicle suffered damage 
estimated at $15, consisting of a bent right mudguard, broken right 
spring, and a dent in the right side of its hood. Mr. Brown’s auto- 
mobile suffered damages estimated by the United States Army in- 
vestigator at $380, consisting of the left side of the vehicle being 
smashed and all windows on the lett side and the windshield being 
broken. The report of investigation states that Mr. Brown was badly 
bruised on his left shoulder and left hip and received medical attention 
at the Methodist Hospital, Hattiesburg, Miss. 

Mr. Brown filed a claim with the United States Army in the amount 
of $1,780 ($1,280 for personal injury; and $500 for damage to his 
Chevrolet sedan). By letter dated October 23, 1942, Mr. Brown was 
informed by the War Department: (now Department of the Army) 
that his $500 property damage claim was disapproved by the Secre- 
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tary of War because the preponderance of the evidence established 
that the proximate cause of the accident was the negligence on the 

art of Mr. Brown in failing “to observe the Government vehicle and 
im not ascertaining that the movement would be made in safety.” 
With respect to his claim for personal injury damage, Mr. Brown was 
advised that no statutory provision was available whereby the War 
Department could settle personal injury claims. 

The Department of the Army has been advised that Mr. Brown also 
submitted a claim to the Federal Employees’ Compensation Commis- 
sion, which denied it on April 23, 1952, as his disability was not sus- 
tained as a result of injury while in the performance of official duties. 

The denial of Mr. Brown’s claim by the War Department was based 
upon the fact that he was entering a through highway from a secondary 
road and thus did not have the right-of-way, plus the following perti- 
nent testimony of witnesses to the accident: 

Mr. Brown testified as follows: 

“That on the 26th of February 1942, at about 4:45 p. m., I, Arthur 
Leroy Brown, was driving my car home from work at the refrigerator 
plant at Camp Shelby, Miss. It was misting and raining and the 
vision was poor. I was coming into the two-lane U. S. Highway 
No. 49 from the road that leads out of camp past sentry box No. 4. 
This road was under construction and was very muddy. I had in- 
tended to cross Highway 49 and brought my car to complete stop 
right at the edge of the highway. I looked to the left and saw that 
the highway was clear of traffic to the south, then I looked to the 
right (north) and saw that that side was also clear. I then put my 
car in low gear and started to cross the highway. I shifted to second 
gear and heard one of the passengers in my car cry out. I was then 
knocked out by the blow of the military vehicle hitting my car. 

“T never did see the military vehicle at any time. My car was over 
half across the highway before it was struck by the military vehicle. 
I judge this by the fact that the front wheels of my car were clear of 
the left side of the highway.” 

The driver of the United States Army truck testified as follows: 

“* * * T was driving the truck, when I got to the intersection of 
Highway 49 and road leading from sentry box No. 4 there was a civil- 
ian car trying to speed across. I tried to stop but couldn’t and struck 
his car right in the center. * * *” 

The person riding in the front seat of Mr. Brown’s car testified 
pertinently as follows: 

“* * * When we reached the highway I saw an Army vehicle 
coming from the south and headed north at a speed which I would 
estimate to be around 35 to 40 miles per hour. .I realized that the 
Army vehicle was going to hit the Browns’ car on the driver’s side, so 
I opened the door on my side and jumped out, landing on my stomach 
with my face down about 2 feet from the Browns’ car at the time of 
the crash. 

“T estimate that the Browns’ car came into Highway No. 49 very 
slow, about 10 or 15 miles per hour. * * *” 

The individual riding in the front seat of the Army truck testified 
pertinently as follows: 

“T * * * was in accident in an Army vehicle, which was coming 
from artillery range, sentry box No. 4, on Route No. 49 going north, 
and coming down on the right-hand-side lane, going about 30-to 35 
miles per hour. We was going up a grade, and going down a small hill 
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which was on the other side, then all of a sudden, this civilian car 
coming from across road, coming from the east and going west, the 
driver of the Army vehicle blew his horn two blasts for the car to stop, 
but the driver of the civilian car instead of stopping, he put on more 
speed. So to try to prevent hitting the car the driver tried to make a 
left-hand turn, but car put on more speed, so the driver of the Army 
vehicle could not help from hitting him. * * *” 

A passenger in Mr. Brown’s car stated as follows: 

“* * * Brown proceeded to cross 49 and drove into the path of 
the truck. He failed completely to see the truck or seemed not to 
see the truck. The truck hit the south side of car and knocked the 
car between the two lanes of the highway.” 

The claim for damage to Mr. Brown’s truck was considered and 
denied under Army Regulations 35-7070, December 1, 1938, pro- 
mulgated under the authority of the act of December 28, 1922 (42 
Stat. 1066), which authorized the Secretary of War to settle claims 
not in excess of $1,000 for damage to privately owned property caused 
by the negligence of any employee of the Government acting within 
the scope of his employment. Under these regulations the sole proxi- 
mate cause of the accident must have been the negligence of the Gov- 
ernment employee and the accident must not have been caused in 
whole or in part by any negligence on the part of the claimant. 

Subsequently, the Congress passed the act of July 3, 1943 (57 
Stat. 372), and Army Regulations 25-25, July 3, 1943, were promul- 
gated in accordance therewith, superseding Army Regulations 35- 
7070, supra. These regulations provided administrative settlement of 
claims not in excess of $1,000 arising on or after May 27, 1941, for 
damage to property and personal injury caused by military personnel 
acting within the scope of employment. The amount awarded for 
pores injury compensation was restricted to reasonable medical, 

ospital, and burial expenses actually incurred. While this authority 


would have permitted consideration of Mr. Brown’s ——— injury 


claim, it would still have been denied as paragraph 10 of Army Regula- 
tions 25-25, stipulates that contributory negligence shall constitute 
a complete bar to a claim. 

Records of the Department of the Army do not contain any docu- 
mentation of expenses or disability incurred by Mr. Brown as a result 
of this accident. Accordingly, medical personnel were requested to 
examine Mr. Brown for evaluation of present disabilities and for 
medical opinion as to whether his disability is the result of subject 
accident. The report of this examination is as follows: 

“The objective findings on physical examination and X-ray show 
only minimal defect. The X-ray reveals thickening of the neck of the 
femur [thigh bone] and broadening of the head, with moderate 
arthritic changes in L 3 and I 4 vertebrae [located in the lower back], 
and straightening of the lumbar curve. 

“The man’s subjective symptoms [his statements of the pain he 
experiences] are incapacitating. To evaluate these completely is 
impossible. Physical examination reveals only a slight limp with 
inability to raise himself on his toes, and pain in the back on bending. 

“There is no way to prove that these findings are the result of the 
accident in question which occurred 15 years ago.” 

Mr. Brown was requested to furnish documentation of expenses in- 
curred as a result of the accident. In reply, his attorney informed 
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that documentation of expenses actually incurred is not available from 
the files of any of the six physicians who have treated Mr. Brown since 
the time of the accident, as they are either deceased or their files have 
been destroyed. In addition, records of the South Mississippi In- 
firmary, Hattiesburg, Miss., and the Jackson Infirmary, Jackson, 
Miss., where he received treatment, have been destroyed. However, 
Mr. Brown’s attorney has informed that many pertinent medical 
records dealing with this case are on file with the Bureau of Employee’s 
Compensation, Department of Labor, Washington, D. C., and, 
accordingly, the committee may wish to contact this Bureau in refer- 
ence to the matter. Mr. Brown also submitted a statement from the 
Citizens Drug Co., Purvis, Miss., stating as follows: 

“Prescription for Mr. or Mrs. A. L. Brown, from January 1, 1942 
to 1956, $476.38.” 

Mr. Brown further stated that he sold his property for $5,000 and 
sold 53 head of cattle and spent the proceeds thereof for medical care 
and necessities resulting from this injury. He also stated that his 
completely demolished car was a 1941, 2-door Chevrolet sedan, with 
an approximate cost of $1,000, which was subsequently sold by him 
for salvage. 

On the basis of this meager information the Department is in no 
position to set forth the extent of damages suffered by Mr. Brown. 

The cost of this bill, if enacted, will be $10,000. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
Wixser M. Brucker, 
Secretary of the Army. 








85TH CONGRESS HOUSE OF REPRESENTATIVES {f! ReEporr 
2d Session No. 2432 


CHARLES C. AND GEORGE C. FINN 


Avaust 5, 1958.—Committee to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany 8. 761] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 761) for the relief of Charles C. and George C. Finn, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 

The purpose of the proposed legislation is to confer jurisdiction 
upon the United States Court of Claims to hear, determine and 
render judgment on the claim of Charles C. and George C. Finn, 
arising out of the seizure on September 15, 1952, by employees of the 
United States, of a C-46A transport airplane belonging to Charles 
C. and George C. Finn. 
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STATEMENT 


On July 26, 1946, the War Assets Administration, as a part of its 
rogram to dispose of surplus property belonging to the United 
States, transferred title and possession of a C-46A transport airplane 
to the Vineland Elementary School District located near Bakersfield, 
Calif. The school district paid the Government a cash consideration 
of $300 and thereafter used the airplane as a classroom for more than 
4 years. On February 28, 1951, the Vineland Elementary School Dis- 
trict, through the superintendent of schools, Peter A. Bancroft, sold 
the plane and transferred possession of it to George C. and Charles C. 
Finn, identical twin brothers, who had served with the United States 
Air Force from approximately October 1940 until February 1950. 
Charles C. and George C. Finn, hereinafter referred to as the Finns, 
obtained a registration certificate from the Civil Aeronautics Adminis- 
tration for the plane in their names in April 1951. About August 31, 
1951, the Finns entered into a contract with the International Air- 
—_. Inc., under which the Finns obtained a loan of $15,000 secured 
y a chattel mortgage on the plane. The Finns also engaged Inter- 
national Airports, Inc., to perform certain work, labor, and services 
for the rehabilitation of the aircraft. On that same date, and as part 
of the same transaction, the Finns leased the airplane to International 
Airports, Inc. Later, on May 28, 1952, the Internationa! Airports, 
Inc., instituted an action for claim and delivery under the California 
Code of Civil Procedure, sections 509-521. On June 9, 1952, Inter- 
national Airports, Inc., filed an action for foreclosure of the chattel 
mortgage. These actions were consolidated for trial and resulted in 
a judgment that International was entitled to possession of the plane 
and to foreclosure.of its mortgage on the plane for the $15,000 which 
had not been repaid, and to enforce its lien which the court established 
in the amount of $10,014.43. This judgment was affirmed on appeal 
— Airports, Inc. v. Finn, 132 Cal. App. 2d, 293; 282 P. 
2d 102). 

In July 1952, the United States of America instituted an action in 
the Federal District Court for the Southern District of California, in 
which it named the Finns, the Vineland Elementary School District, 
and International Airports, Inc., as defendants. The United States 
contended that the school district in its sale to the Finns had violated 
certain of the conditions of sale and that the title to the property 
thereby reverted to the United States, 

On September 15, 1952, the Government, by virtue of the provisions 
of rule 64 of the Federal Rules of Civil Procedure, invoked the sum- 
mary procedure provided in the claim and delivery statute of the 
State of California cited above. The seizure took place on September 
15, 1952, and with the exception hereafter ee the Government 
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has been in possession of the aircraft since that date. Notwithstand- 
ing the seizure of the aircraft by the United States, one of the Finns 
seized the plane on or about January 18, 1953, and flew it to Scotty’s 
Field, Nev., where it was later discovered by the Federal Bureau of 
Investigation and recovered by the United States. It was flown to 
Nellis Air Force Base in Nevada, where it has since remained. 

In the action commenced by the United States against the Finns 
and others, the Finns interposed a counterclaim, in which they sought 
judgment quieting title to the aircraft in the Finns and sought to 
recover possession of the aircraft or monetary damages in lieu thereof, 
plus compensation for the time the aircraft was withheld from their 
use. While the action was pending, the Finns attempted to effect a 
“citizen’s arrest”? upon the United States attorney whose office was 
prosecuting the civil action against them. As a result of this at- 
tempted arrest, the Finns were convicted of assault and interfering 
with a Federal officer and sentenced to a year’s imprisonment. 

The Government’s civil action was tried in the district court in 
October 1954 and resulted in the finding by the court that the Govern- 
ment had neither right to possession, nor valid claim of title to the 
airplane in suit a that it should, therefore, take nothing. The 
district court also ruled that under the counterclaim the Finns were 
entitled to recover the aircraft itself or the sum of $50,000 as the fair 
market value of the airplane, and in addition thereto, they were 
entitled to the sum of $15 per day for every day’s holding of the plane 
from the date of seizure on September 15, 1952, until either the plane 
had been returned or payment made of the sum which the court 
found as its fair market value (127 F. Supp. 158). 

On motion, the order was later modified to direct the Government, 
if it elected to deliver the plane rather than pay the $50,000, to deliver 
the plane to International Airports, Inc. at Scotty’s Air Strip, Nevada, 
and to move it to Los Angeles and deliver it to the sheriff there for 
disposition in accordance with the State superior court judgment. 

All parties appealed to the United States Court of Appeals for the 
Ninth Circuit, which affirmed the district court’s ruling that the 
United States was not the owner of the plane (239 F. 2d 679). 

The court also ruled that the district court had no jurisdiction to 
award a judgment against the United States on the Finn’s counter- 
claim. the court based this ruling on its determination that the 
United States had not given its consent to be sued. 

The instant legislation would permit a judicial determination of the 
parive of this claim by giving the consent of the Government to be 
sued, 

The committee requested reports on this legislation from the De- 
partment of Justice, the Department of Health, Education, and Wel- 
fare, and the General Services Administration. The General Services 
Administration took the position that it had no intimate knowledge of 
the case and that it was not in a position to comment on the proposal. 
The Department of Justice and the Department of Health, Education, 
and Welfare recommend against enactment of the bill. The Depart- 
ment of Health, Education, and Welfare largely predicates its opposi- 
tion to the bill on the grounds that approval of the bill would accord a 
special privilege to the claimants not accorded to others. It also op- 
poses the bill on the basis of allegations that the Finns have not carried 
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out their obligation to the Vineland School District or to the Inter- 
national Airports, Inc. The Department of Justice states that it is— 


averse to conferring special jurisdiction upon the Court of 
Claims, as in this instance, to hear a case which lacks legal 
or equitable considerations which would justify such special 
consideration * * *, 


It also states that— 


Even if the taking be considered tortious, claimants have had, 
of course, the same right as others in similar circumstances 
to proceed under the Federal Tort Claims Act. While the 
period of limitation on such a suit may now have run, the bill 
does not seek to waive this bar, even assuming there would 
be justification for so doing. 


The latter observation appears in the body of a letter signed by the 
Deputy Attorney General. This letter of the Deputy Attorney 
General was accompanied by a memorandum in which it is specially 
noted that in the opinion of the United States Court of Appeals for 
the Ninth Circuit, the court observed: 


that it did not appear from the counterclaim that the alleged 
injury or loss was caused by any act or omission of any 
employee of the United States, nor that such injury or loss 
was caused by any wrongful act or omission of any employee 
of plaintiff while acting within the scope of his office or em- 
ployment under circumstances where plaintiff, if a private 
person, would be liable to the Finns in accordance with the 
law of the place where such act or omission occurred. 


This language from the decision of the court of appeals cited in the 
memorandum which accompanied the Deputy Attorney General’s 
letter would seem to negative any assertion that the claimants had a 
right of action under the Federal Tort Claims Act, for the conditions 
quoted in that statement are those which must be observed if a 
claimant is to be successful under that act. 

The committee recognizes that this claim involves a matter of some 
notoriety. The claimants have vigorously asserted their claim against 
the United States, sometimes with a forcefulness which brought them 
afoul of the Federal law. The committee, however, has sought to 
disassociate these matters from its consideration of the merits of the 
instant claim. 

From the evidence before the committee, it seems established that 
the Government of the United States, pursuant to an action which 
it filed in the Federal district court, took possession of an airplane 
which the courts have determined was at that time the property of 
the Finns. Further, it appears that the claim for damages by the 
Finns was voided only by the interposition of the defendants that 
the Government had not given its consent to be sued. Thus, in this 
action, the Government, while asserting title to the plane and alleg- 
ing damages from the actions of the Finns, was able to deny complete 
adjudication of the issue by the interposition of the defense that it 
(the Government) had not granted its permission to be sued. The 
committee believes that such consent should now be given in order 
to enable the courts of the United States to finally adjudicate this 
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claim. The committee does not believe that such action should be 
defeated by the allegedly unfulfilled obligations of the Finns to the 
Vineland Elementary School District or International Airports, Inc., 
since, should the Finns be successful in the courts of the United States 
once the United States has waived its immunity to suit, these two 
groups (the school district and International Airports, Inc.) will be 
able to take appropriate action looking to their own protection. 

The committee, in reaching a determination that the United States 
should give its consent to be sued in this case, is not asserting that 
the claimants are entitled to the relief sought. It is only asserting 
that the claimants are entitled to have their day in court in order 
that a trial may be had on the merits of their claim. 

With this understanding the committee recommends that the 
legislation be favorably considered. 

Attached to this report are the reports of the Department of 
Justice, Department of Health, Education, and Welfare, and the 
General Services Administration, referred to earlier. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATrorNEY GENERAL, 
Washington, D. C., January 9, 1958. 


Hon. James O, EastLanp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 
Dear Senator: This is in response to your request for the views 
of the Department of Justice concerning the bill (S. 761) for the relief 


of Charles C. and George C. Finn. 

The bill would confer on the United States Court of Claims juris- 
diction to hear, determine, and render judgment on the claim of Charles 
C. and George C. Finn arising out of the seizure by employees of the 
United States of a transport airplane belonging to claimants. The 
bill notes that such jurisdiction is conferred notwithstanding an ad- 
verse decision of the United States Court of Appeals for the Ninth 
Circuit dismissing the claim of Charles C. and George C. Finn for 
want of jurisdiction. 

The facts relating to this claim are set out in the accompanying 
memorandum. 

The “‘seizure’’ referred to in the bill was an acquisition of possession 
of the plane by the United States marshal, acting purportedly under 
a procedure provided by California law, in the course of a suit brought 
by the United States against Charles C. and George C. Finn. Even 
if the taking be considered tortious, claimants have had, of course, 
the same right as others in similar circumstances to proceed under 
the Federal Tort Claims Act. While the period of limitation on such 
& suit may now have run, the bill does not seek to waive this bar, even 
assuming there would be justification for so doing. 

In an effort to consummate an orderly resolution of the conflicting 
claims to possession of the plane, all parties were ordered to sign an 
order authorizing transfer of possession of the plane from the United 
States to International Airports, Inc. The Finns refused to comply 
with this requirement. 





6 CHARLES C. AND GEORGE C. FINN 


The decision of the Ninth Circuit Court of Appeals would indicate 
that claimants possess no claim arising out of contract or under act 
of Congress which is justiciable. The Department of Justice is averse 
to conferring special jurisdiction upon the Court of Claims, as in this 
instance, to hear a case which lacks the legal or equitable considera- 
tions which would justify such special consideration and, accordingly, 
recommends against enactment of the bill. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely, 
Lawrence E. WaAtsn, 
Deputy Attorney General. 


MEMORANDUM RE S&S. 761, 85TH CONGRESS 


In 1946 the Vineland Elementary School District of Kern County, 
Calif., purchased from the Office of Aircraft Disposal, War Assets 
Administration, a C-46A Curtiss Commando airplane. As a condi- 
tion to receiving the plane, which was made available pursuant to the 
so-called educational aircraft disposal program under which educa- 
tional institutions were permitted to purchase commercially unsalable 
airplanes from the Government, the Vineland School was required to 
sign an agreement which provided that “the property is for the sole 
use” of the school for “instruction, research or experiment’’; that the 
plane ‘will not be used for actual flight purposes”; and that when 
unfit for further educational use it cowill be sold only as scrap and then 
only after it shall have been rendered completely unfit and useless 
except for its basic material content. Sales consummated within 
3 years of the date of acquisition must have the prior approval of 
the disposal agency.” 

In 1951, Vineland and Charles C. and George C. Finn signed 
an agreement to sell the plane to the Finns for $5,000 and the delivery 
to the school of another plane owned by the Finns, to be remodeled 
as a classroom in accordance with stated specifications. The agree- 
ment further provided that the sale was contingent upon the Finns’ 
ability to secure the necessary clearances from the Government of 
the restrictions applicable to the use and the possession of the plane 
and that, should they be unable to get clearance within a year, they 
would be entitled to delivery of the plane for salvage purposes only, 
provided satisfactory assurance was given that existing govern- 
mental restrictions would not be violated. The Finns’ request to 
the disposal agency for waiver of the restrictions on the plane was 
refused. They then obtained from the Vineland superintendent a 
bill of sale which was absolute and unconditional on its face (making 
no reference to the restrictions as to disposition) and presented it to 
the Civil Aeronautics Administration without notice to, or knowledge 
of the disposal agency. In April 1951, they obtained a registration 
certificate for the plane in their names. The Civil Aeronautics Act 
of 1938 as amended provides that “registration shall not be evidence 
of ownership of aircraft in any proceeding in which such ownership 
by a particular person is, or may be, in issue” (49 U.S. C. 521 (f)). 
It is understood that, relying on their statements that they had 
obtained permission from the Government for the sale of the plane 
and a waiver of all restrictions on the school’s right to sell it, the 
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school permitted the Finns to take possession of the plane. They 
have not, so far as is known, paid the school the purchase price nor 
equipped the classroom in the substitute plane as agreed. They 
later sold a half-interest in the substitute plane to a third party. 

The Finns obtained a loan of $15,000 from International Airports, 
Inc. and secured the loan by chattel mortgage on the plane in which 
they warranted that they were the absolute owners of the legal and 
beneficial title to it, and that it was clear of all liens, encumbrances 
and adverse claims. They also had several thousand dollars worth 
of repair and reconstruction work done on the plane by International. 
As a result of a dispute between International and the Finns, the 
latter took the plane from International’s hangar in Bakersfield, Calif., 
without consent, and flew it to Burbank, Calif. A suit was brought 
by International in the Los Angeles superior court to recover the 
plane under California claim and delivery procedure (replevin) in aid 
of International’s mechanic’s lien and the sheriff of Los Angeles 
County took possession of the plane. Following the Finns’ failure 
to post a redelivery bond within the time allowed, the sheriff delivered 
the plane to International. Subsequently the Finns again took 
possession of the plane without permission and International brought 
a second suit against the Finns seeking foreclosure of the chattel 
mortgage. This suit and the replevin case were consolidated for trial 
and resulted in a judgment that International was entitled to posses- 
sion of the plane and to foreclosure of its mortgage on the plane for 
the $15,000 which had not been repaid and to enforce its lien which the 
court established in the amount of $10,014.43. This judgment was 
affirmed on appeal (International Airports, Inc. v. Finn, 132 C. A. 
2d 293; 282 P. 2d 102). 

In July, 1952, the United States brought suit against the school, 
the Finns and International to establish the Government’s right to 
the plane on the ground that the transfer by the school violated its 
egrermnent with the disposal agency. The Finns counterclaimed for 

eged wrongful seizure of the plane, loss of use of it, and for its 
value in the event the Government failed to return it. By virtue of 
rule 64, Federal Rules of Civil Procedure, the Government invoked 
the summary procedure known under California law as “claim and 
delivery of personal property’”’ and the United States marshal seized 
the aircraft in suit prior to trial. Upon the Finns’ failure to post a 
redelivery bond within the time allowed, the marshal delivered the 
plane to the United States. The Finns, however, later seized the 
plane and flew it to Scotty’s Airstrip in Death Valley, Nev., where 
they presented armed resistance to an attempt in behalf of United 
States to retake the plane until a warrant for their arrest was obtained. 
The Air Force thereupon flew the plane to Nellis Air Force Base, 
Las Vegas, Nev., where it remained until December 3, 1957. 

While the Government’s action was pending in the United States 
District Court in Los Angeles, the Finns arrested United States 
Attorney Laughlin E. Waters on a citizens warrant (citizens may 
arrest persons engaged in the commission of a crime. The alleged 
crime was keeping the Finns from possession of ‘their’ plane). Mr. 
Waters was unhandcuffed at police headquarters, and charges of 
violation of Federal statutes were placed against the Finns. They 
were convicted and sentenced to 1 year imprisonment. Following 
affirmance of the conviction by the United States Court of Appeals 
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for the Ninth Cirevit, and their incarceration in the Federal peni- 
tentiary at Springfield, Mo., the Finns began a nonshaving and 
hunger strike. After 71 days, during the last 49 days of which they 
were forcibly fed, they were released on parole. 

Following trial in the Government’s civil suit, the United States 
district court in Los Angeles (127 F. Supp. 158), ruled that the agree- 
ment required by the Office of Aircraft Disposal was not authorized 
by the Surplus Property Act of 1944, or the War Assets Administra- 
tion regulations on which the Government relied in support of the 
agreement, and that the Government had neither right to possession of, 
nor title to the airplane in suit. It ordered the Government to 
deliver the plane to the Finns at Scotty’s Airstrip (or, if the Govern- 
ment preferred, to pay the Finns $50,000) and to pay them $15 per day 
for every day’s holding of the plane from the date of seizure on Sep- 
tember 15, 1952, until either return of the plane or payment to the 
Finns of $50,000 as its value. On motion of International, the order 
was modified to direct the Government (if it elected to deliver the plane 
rather than pay the $50,000) to deliver the plane to International at 
Scotty’s Airstrip and to move it to Los Angeles and deliver it to the 
sheriff there for disposition in accordance with the superior court 
judgment. It further directed the Finns not to interfere with the 
plane in any way. 

All parties appealed to the United States Court of Appeals for the 
Ninth Circuit which affirmed the District Court’s ruling (239 F. 2d 
679), that the United States was not the owner of the plane, but also 
ruled that the district court had no jurisdiction to award a judgment 
against the United States on the Finns’ counterclaim. 

In its opinion, the court stated that it did not appear from the 
counterclaim that the alleged injury or loss was caused by any act 
or omission of any employee of the United States, nor that such injury 
or loss was caused*by any wrongful act or omission of any employee 
of plaintiff while acting within the scope of his office or employment 
under circumstances where plaintiff, if a private person, would be 
liable to the Finns in accordance with the law of the place where 
such acti or omission occurred. The court of appeals directed that 
the district court judgment be modified so as to (1) order that the 
Government take nothing by the action; (2) dismiss the Finns’ 
counterclaim for want of jurisdiction; and (3) grant no affirmative 
relief to any of the defendants. 

Following the decision of the court of appeals, all claimants and 
their attorneys of record were notified that the Government was 

repared to surrender possession of the plane at Nellis Air Force 
Dave (a) to any claimant or claimants pursuant to a joint written 
authorization signed by all of the claimants, or (6) to any claimant, 
or claimants pursuant to an order of a court of appropriate jurisdic- 
tion directing such delivery. 

By order dated June 21, 1957, in the litigation by International 
against the Finns in the superior court in Los Angeles, defendanis 
were directed to execute a letter of authority authorizing the United 
States to deliver possession of the aircraft to International. By order 
in the same cause dated September 4, 1957, the Finns were found in 
contempt for failure to comply with this order and Charles C. Finn, 
who was present in court, was committed to the county jail. By 
letter addressed to the court dated October 4, 1957, from Assistant 
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United States Attorney General George C. Doub, it was suggested 
that there be an appointment of the clerk of the court as commissioner 
to implement and facilitate the recovery of the aircraft by claimant. 
The order of the court dated October 14, 1957, appointed the county 
clerk to act for the court in the fulfillment of its jurisdiction and di- 
rected him to execute in the names of both of the Finns an authoriza- 
tion addressed to the Attorney General of the United States for the 
surrender of the aircraft to International and to deliver the executed 
authorization to the United States attorney for the southern district 
of California to carry into effect the final judgment of the court. 
Pursuant to this order the clerk of the superior court issued a certifi- 
cate on October 15, 1957, that he had executed the document granting 
authorization and had signed thereto the names of the Finns. 

On December 3, 1957, the airplane in question was flown from the 
Nellis Air Force Base to Los Angeles and delivered into the possession 
of the sheriff of Los Angeles County. 





DEPARTMENT OF HEAttu, EpucatTion, AND WELFARE, 
January 3, 1958. 
Hon. James O. Eastnanp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Mr. Cuarrman: This letter is in response to your request of 
May 15, 1957, for a report on S. 761, a bill for the relief of Charles C. 
and George C. Finn. 

The bill would provide relief by conferring jurisdiction upon the 
United States Court of Claims to hear, determine, and render judg- 
ment on the claim of Charles C. and George C. Finn, arising out of 
the seizure, by the United States, on or about September 15, 1952, 
of a certain C-46A aircraft. 

The circumstances giving rise to the claim of the Finn brothers are 
somewhat complex. In 1946, the War Assets Administration disposed 
of the aircraft in question to the Vineland Elementary School District, 
pursuant to its regulations and under the terms of an instrument 
designated as War Assets Administration Form 65. The Govern- 
ment contended that the provisions in form 65 imposed certain limi- 
tations upon the use and alienability of the aircraft, among them a 
prohibition against disposition for ottiat than scrap purposes. Some- 
time in September 1951, the Finns entered into an agreement of sale 
with the Vineland School District, pursuant to which the Finns were 
to acquire the aircraft for a consideration which included, in addition 
to the payment of a sum of money to the school, the furnishing of a 
substitute aircraft to be converted and adapted by the Finns for use 
as a classroom by the school district. 

Thereafter the Finns borrowed a substantial sum of money from 
International Airports, Inc., executing in favor of International Air- 
poste a chattel mortgage to secure repayment of the loan and engaged 

nternational Airports to perform certain work, labor, and services 
for the rehabilitation of the aircraft. International Airports claims 
to have a mechanic’s lien on the aircraft to secure payment for services 
rendered and materials furnished. On or about May 1952, Interna- 
tional Airports commenced an action in a State court in California to 
foreclose the chattel mortgage on the aircraft, and judgment was 
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rendered in favor of International Airports, Inc. It is our under- 
standing that the Finn brothers thereafter took possession of the air- 
craft and flew it from Burbank, Calif., to Bakersfield, Calif., notwith- 
standing the State court judgment in foreclosure. 

In July 1952, the Government instituted an action in the Federal 
District Court for the Southern District of California, naming the 
Finns, Vineland Elementary School District, and International Air- 
ports, Inc., as defendants. Pursuant to the procedures and provisions 
of the California Code of Civil Procedure applicable to claim and 
delivery, and the Federal Rules of Civil Procedure, the United States 
took possession of the aircraft in connection with such action. Not- 
withstanding such lawful seizure of the aircraft by the United States, 
one of the Finn brothers seized the plane on or about January 18, 
1953, and flew it to Scotty’s Field, Nev. It was discovered there by 
the Federal Bureau of Investigation, and recovered from the Finns 
by a United States marshal who turned over possession of it to the 
Air Force, which flew it to Nellis Air Force Base in Nevada, where it 
has since remained. Thereafter, and sometime in August 1953, the 
Finns commenced an action against the United States and the com- 
mander of Nellis Air Force Base in the municipal court in Los Angeles 
to recover $2,999 damages for retention of their aircraft. In con- 
nection with such suit, the Finns obtained an attachment against a 
C-97 of the United States Air Force. This action was subsequently 
dismissed on motion. 

In the action commenced by the United States against the Finns, 
Vineland, and International, the Finns interposed a counterclaim 
which prayed for relief that judgment be entered quieting title to the 
aircraft in the defendants Finns, that they recover possession of the 
aircraft or the sum of $70,000 if the return of the property could 
not be effected, and the sum of $8,000 per month for each month the 
aircraft was withheld from use by the plaintiffs. 

While the action was pending the Finns attempted to effect a 
citizen’s arrest upon the United States attorney whose office was 
prosecuting the civil action against them. As a result of this at- 
tempted arrest the Finns were convicted of assault and interfering 
with a Federal officer, and sentenced to a year’s imprisonment. 

The Government’s civil action was tried in the district court in 


October 1954, and resulted in a ucement decreeing that the plain- 


tiffs take nothing by the action, and that the Finns recover of the 
plaintiffs on their counterclaim, the aircraft or $50,000 as the value 
thereof, $23,300 for loss of the use of the aircraft, and $15 a day from 
December 31, 1954, until delivery of the aircraft or payment of 
$50,000 to the Finns (127 F. Supp. 158). 

On appeal to the United States Court of Appeals for the Ninth 
Circuit, the judgment dismissing the Government’s complaint was 
affirmed in part. However, the court of appeals decided that the 
district. court had no jurisdiction of the Finn brothers’ counterclaim 
and, accordingly, reversed the judgment below to such extent and 
ordered the counterclaim dismissed. The court of appeals further 
determined that since none of the other defendants had filed cross- 
claims in the action, none was entitled to any affirmative relief, and 
so ordered (239 F. 2d 679). 
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The present bill would confer upon the Court of Claims the juris- 
diction, which the Court of Appeals found lacking in the United States 
district court, to hear and determine the counterclaim of the Finns. 
This Department opposes enactment of the bill for the following 
reasons: 

In the first place, we are not in favor of the granting of special relief 
or the conferring of special privileges not generally accorded or 
available to others, that is, the right to sue the United States for 
damages for loss of property seized by the Government as an incident 
to the litigation. Since the enactment of the Federal Property and 
Administrative Services Act of 1949, which imposed upon this Depart- 
ment (and before it the Federal Security Ageney) the responsibility 
for enforcing compliance with the terms and conditions of any agree- 
ment or instrument, pursuant to which property was transferred for 
health or educational purposes either pursuant to the provisions of the 
Federal Property and Administrative Services Act or the provisions of 
the Surplus Property Act of 1944, this Department had consistently 
taken the view that the instruments pursuant to which aircraft were 
transferred by the War Assets Administration to educational insti- 
tutions retained in the United States a quantum of interest or estate 
in the aircraft. Based upon this view, this Department had taken 
compliance enforcement action against a substantial number of edu- 
cational institutions and others who had purported to purchase air- 
craft from educational institutions in violation of the conditions of 
transfer. Such enforcement action resulted either in recovery by the 
United States of the aircraft involved, or recovery by the United 
States of the full value of the aircraft. Asa result of the litigation, the 
Government has relinquished its claim to the aircraft. To provide a 
means of recovery against the United States for their loss of use of the 
aircraft would establish a precedent upon which others might seek to 
recover similar sums for the action of the United States in having 
deprived them of the use of the aircraft involved in those instances. 

n addition, if the Finns are entitled to any special relief, which we 
deny, we entertain doubt as to the advisability of conferring jurisdic- 
tion upon a court on an ad hoc basis. However, on this point we would 
defer to the views of the Department of Justice. 

Second, we are not convinced that, on equity, the Finns are entitled 
to any relief. It is our understanding that the Finns have never fully 
completed their undertaking with respect to the Vineland School 
District and the obligations incurred by the Finns under their agree- 
ment of sale with Vineland. Neither have they discharged their ob- 
ligations, to our best information and belief, to International Airports 
Inc., with respect to the moneys borrowed and the work, labor, and 
services provided to the aircraft by International. 
ane the foregoing reasons, we recommend against enactment of the 

ill. 

The Bureau of the Budget advises that it perceives no objection to 

the submission of this report to your committee. 
Sincerely yours, 
H. S. Foutsom, Secretory. 
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GENERAL SERviIcES ADMINISTRATION, 
Washington, D. C., May 10, 1957, 
Hon. James O. Eastuanp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Mr. Cuarrman: Your letter of January 30, 1957, requested a 
report by GSA on S. 761 for the relief of Charles C. and George C. Finn, 

Inasmuch as GSA has no intimate knowledge of the details of the 
case which was decided by the United States court of appeals, as a 
result of which this proposal for legislative relief was introduced, this 
agency is not in a position to comment on the proposal. 

It is our understanding that the Department of Health, Education, 
and Welfare, acting pursuant to the authority of section 203 (k) of the 
Federal Property and Administrative Services Act of 1949, as amended, 
originally referred this case to the Department of Justice which insti- 
tuted the litigation herein concerned. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 

Sincerely yours, 
FRANKLIN G. FLoere, 
Admanistrator. 
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CLIFFORD OESTERLEI 


Avucust 5, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 2265] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 2265) for the relief of Clifford Oesterlei, having considered the 
same, report favorably thereon with amendments and recommend 
that the bill, as amended, do pass. 

The amendment is as follows: 

Page 2, line 6, strike out ‘“‘in excess of 10 per centum thereof’. 

An identical bill was favorably reported by the committee and 
passed the House in the 84th Congress, but no action taken by the 
Senate. The facts will be found fully set forth in House Report No. 
141, 84th Congress, 1st session, which is appended hereto and made 
apartofthisreport, Therefore, your committee concur in the former 
recommendation. 


{H. Rept. No. 141, 84th Cong.] 


The purpose of the proposed legislation is to pay to Clifford 
Oesterlei, of St. Louis, Mo., the sum of $442.60, in full settlement 
of his claim for reimbursement of that amount of settlement and 
costs for which he was held liable and had to pay in a civil action 
brought against him as the result of an accident which occurred on 
July 5, 1951, and which involved a United States mail truck being 
driven by him. 


STATEMENT OF FACTS 


The Office of the Postmaster General, in a’report dated September 
28, 1953, gives in full detail the history of the proposed legislation. 
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After careful consideration the committee is of the opinion that 
Clifford Oesterlei should be reimbursed in the amount of settlement 
and costs, and recommend favorable consideration. 

The report of the Office of the Postmaster General is as follows: 


OrricE OF THE PosTMASTER GENERAL, 
Washington, D. C., September 28, 1953, 
Hon. Cuauncey W. Resp, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. Resp: In compliance with your request of July 20, 
1953, for a report on H. R. 6388, a bill for the relief of Clifford Oesterlei, 
there are transmitted herewith copies of the pertinent papers on file 
in this Department relating to the accident which occurred at St. 
Louis, Mo., on July 5, 1951, involving a mail truck and a vehicle 
owned and operated by Frank J. Kralj. 

The facts in the case are that the two vehicles were proceeding in 
the same direction and in the same line of traffic when, due to traffic 
conditions, Mr. Kralj was forced to bring his vehicle to a stop, at 
which time the mail truck skidded on the wet pavement and collided 
with the rear of the private vehicle. The private vehicle was damaged 
and Mr. Kralj alleged that he was personally injured. 

On January 14, 1952, Mr. Kralj instituted civil action in the sum 
of $5,000 against Carrier Oesterlei in the circuit court in the city of 
St. Louis. Subsequent to the institution of this suit Mr. Kralj filed 
an administrative claim in this Department under the Federal Tort 
Claims Act in the amount of $1,100, which he later reduced to $1,000. 
No action was taken by the Department on the claim pending deter- 
mination of the court action. On January 9, 1953, the United States 
attorney, who represented Carrier Oesterlei in the court action 
reported an agreement whereby settlement of the case was effected 
for $400 which presumably did not include court cost. It is under- 
stood that the amount agreed upon was paid by the carrier out of his 
personal savings. 

In view of the facts reported above and since the Government was 
in the first instance liable for the damages sustained, this Department 
would interpose no objection to the proposed legislation. 

The Bureau of the Budget has advised that there would be no 
objection to the submission of this report to the committee. 

Sincerely yours, 
C. R. Hook, 
Acting Postmaster General, 


Octoser 3, 1951. 
Hon. Watter Myers, 
Assistant Postmaster General, Bureau of Facilities, 
Division of Vehicle Service, Washington, D. C. 

Dear Mr. Myers: Submitting herewith all papers pertaining to 
an accident, case No. 3, in which a Government-owned mail truck 
was involved and a possible personal injury sustained: 

Date of accident: July 5, 1951; 2 p. m. Capacity, make, and 
number of mail truck: 1-ton Ford No. 1268. Name and designation 
of employee: Clifford O6esterlie, carrier. Amount to damage to 
mail truck: Total, $4.60; parts, none. Name of private party: Frank 
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J. Kralj, injured. Amount of claim filed by private party: None to 


ate. 

Mail truck No. 1268 engaged in the collection service was traveling 
northeast in Gravois Avenue at 2219. Our driver states he had to 
make a quick stop and as he applied his brakes the mail truck skidded 
and struck the rear of a pickup truck owned and operated by Frank 
J. Kralj. The mail truck sustained damage to the front bumper, 
file, and guard in the amount of $4.60, all of which being for * ae 

he private vehicle sustained damage to the left rear fender, rear of 
body, and taillight, Frank J. Kralj stated his neck and back pained 
mn and had X-ray pictures taken at St. Marys Hospital on or about 
July 10. 

This office has been contacted by Leo Lyng, an attorney who is 
representing Frank J. Kralj and has been instructed on each occasion 
the procedure to follow in filing a claim and supplied him with the 
proper forms. To date no claim has been filed and it is the recom- 
mendation of this office that this case be closed and all papers filed, 
to be reopened in the event a claim is properly filed. One copy of all 
forms have been submitted to the Post Office inspector in charge. 
As no parts were used in repairing the mail truck and labor being 
the only factor involved, no reimbursement is being asked of our 
driver. Proper disciplinary action is being taken against our driver. 

Respectfully yours, 
Bernarp F. Dickmann, Postmaster. 


JANUARY 25, 1952. 
Hon. Watter Myers, 
Assistant Postmaster General, Division of Vehicle Service, 
Bureau of Facilities, Washington, D. C. 


Dear Mr. Myers: Further information concerning accident case 
No. 3, which occurred on July 5, 1951, at 2219 Gravois Avenue, in- 
volving a Government-owned mail truck No. 1268, follows: 

Carrier Clifford Oesterlei has been notified that a suit has been 
entered in circuit court, docket No. 51207D, division No. 1, assigned 
division 2013-AS-11 in the case of Frank J. Kralj against Clifford 
Oesterlei. He has been notified that he has 30 days to file an answer 
to the suit. 

The local post office inspector in charge has been notified and is 
a with the district attorney in accordance with instructions 
in Postal Bulletin 19179 of October 28, 1948. 


Any further information which we may receive in the future will be 
forwarded to your Bureau. 
Respectfully yours, 


Bernarp F. DickMann, 
Postmaster. 
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Strate or Missouri, 
City of St. Louis, ss: 

Clifford Oesterlei, being duly sworn, deposes and says: 

I am 30 years of age and have been employed at the St. Louis, Mo., 
post office since March 1, 1946, as a carrier. I have about 14 years’ 
driving experience. 

At about 2 p. m. on Thursday, July 5, 1951, I was driving, alone, 
in mail truck No. 1268 northeast in the 2200 block of Gravois Avenue, 
It was raining steadily and the street was wet. I had the windshield 
wiper working and visibility was satisfactory. Traffic was heavy, 
I was driving the truck in the lane next to the parking lane, about two 
car lengths behind a Ford pickup truck. Another passenger car was 
traveling ahead of the Ford. 

As we drove along at a speed of between 20 to 25 miles per hour, we 
approached a traffic blinker in Gravois and the first car slowed down. 
I thought that the driver would continue on as a stop is not required. 
However, the first car came to a stop and the pickup truck ahead of 
me stopped suddenly. I applied the truck brakes and the mail truck 
slid on into the truck ahead, hitting it squarely in the rear. I looked 
to the side to see if I could possibly turn the mail truck to avoid 
hitting the car ahead but traffic was too heavy. 

After the accident the driver of the pickup truck said that he got 
quite a jolt and he was rubbing his neck. I did not get the license 
number of the first car, nor identify itm any way. I saw no witnesses 
whatever. 

This statement is true to the best of my knowledge and belief. 


CLIFFORD OESTFRLEI. 


Subscribed and sworn to before me at St. Louis, Mo., this July 17, 
1951. 


F. J. Gasrrn, Post Office Inspector. 
O 
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TOLEY’S CHARTER BOATS, INC., TOLEY ENGEBRETSEN 
AND HARVEY HOMLAR 


Avcust 5, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Porr, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 3193] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 3193) for the relief of Toley’s Charter Boats, Inc., Toley 
Engebretsen, Harvey Homlar, having considered the same, report 
favorably thereon with amendments and recommend that the bill 
do pass. 

The amendments are as follows: 

Page 1, line 7, strike out ““Holmar’”, and insert “Homlar’’. 

Page 1, line 10, strike out ‘““Holmar’’, and insert ‘““Homlar’”. 

Page 2, line 3, strike out “in excess of 10 per centum thereof”. 

Amend title so as to read: 


A bill for the relief of Toley’s Charter Boats, Inc., Toley 
Engebretsen, and Harvey Homlar. 


The purpose of the proposed legislation is to pay Toley’s Charter 
Boats, Inc., the sum of $37.65, and to pay Toley Engebretsen and 
Harvey Homlar, of Salerno, Fla., the sum of $3,227.10. The pay- 
ment of such sums represents a refund of taxes paid pursuant to 
section 3469 of the Internal Revenue Code of 1939 (relating to tax 
on the transportation of persons). 


STATEMENT OF FACTS 


It is alleged that these claimants paid the sums as set forth in the 
bill as transportation tax. In 1951 it was ruled that the tax on 
transportation of persons should not apply to amounts paid for 
transportation by boat for the purpose of fishing from such boat. 
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On March 31, 1953, the United States District Court for the 
Northern District of Florida (Jack Smith v. United States, 110 F. 
Supp. 892) held that the transportation tax did not apply to amounts 
paid prior to November 1, 1951, for fishing parties and that therefore, 
the tax was illegally assessed and sslaiek. No further taxes were 
paid after the date of this decision. 

On November 15, 1955, the district director at Jacksonville received 
claims for the refunds of these amounts, and on September 28, 1956, 
almost a year later, letters were sent to the taxpayers advising that 
the 4-year statute of limitation had expired and that collection was 
not possible. The Department of the Treasury acknowledges that 
the collecting agency must repay the amounts erroneously collected 
to the persons who paid for the transportation. 

As a matter of fact, the Smith case was not decided until the 
statute of limitation had run in this case, and it seems proper that the 
relief granted in the Smith case should be extended to these claimants, 
and therefore, your committee recommend favorable consideration of 


the bill. 


SALERNO SHIPYARD, INc., 
Salerno, Fla., May 7, 1958. 
Hon. EMANUEL CELLER, 
hairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrMan: Hon. Paul G. Rogers, M. C., has been kind 
enough to send us a copy of the letter from the Treasury Department 
addressed to you under the date of March 4, 1958, and signed by 
Mr. Dan Throop Smith, Deputy to the Secretary, in which letter he 
attempts to explain why we should not be granted a refund of taxes 
illegally collected under the guise of a transportation tax on fishing 
parties, pursuant to section 3469 of the Internal Revenue Code of 1939. 

The section 3469 of the Internal Revenue Code of 1939 was amended 
by the Revenue Act of 1951, so as to provide that the tax on the 
transportation of persons shall not apply to amounts paid for trans- 
portation by boat for the purpose of fishing from such boat, and no 
further returns were required. As the amendment did not provide 
for refund of such taxes previously paid, nothing was done. 

On March 31, 1953, the United States District Court (N. D. Fla.) 
held in the case of Jack Smith v. U. S. (110 F. Supp., Fla., 892), that 
the tax under section 3469 did not apply to amounts paid prior to 
November 1, 1951, for fishing parties, and therefore, was illegally 
assessed and collected. This fact of course should have been apparent 
to the Treasury Department from the beginning. 

In paragraph 5, of the Treasury’s letter, they quote section 3471 (a) 
of the 1939 code (sec. 6415 of the 1954 code) relative to refunds of 
taxes on the transportation of persons, setting forth that the collecting 
agency must repay the amount erroneously collected to the person 
who paid for the transportation. Referring to the decision of the 
Federal court quoted in the letter from the Treasury Department, the 
court held that the tax was illegally assessed and collected. 

It is evident from information furnished to the Treasury Depart- 
ment that we paid this tax out of our own pockets in the amount set 
forth in our claim, and if the statute of limitations mentioned in the 
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Treasury Department’s letter has any bearing, the date for the be- 
ginning should be March 31, 1953. 

It seems to us as American citizens, that where the Federal court 
held that a tax has been illegally assessed and collected, the Treasury 
Department is in duty bound to make a refund according to their 
records of payments made, and especially when they have on file 
evidence that the taxpayer paid the tax out of his own pocket and 
did not collect from a customer. As a matter of information, Mr. 
Chairman, our customers would not believe that a transportation tax 
was applicable on a fishing trip. 

We believe that the Treasury Department has been most remiss in 
the handling of this matter and certainly their reasons for not wanting 
to grant the refund, as set forth in their letter, are far from convincing. 

e deeply appreciate your interest in this matter and trust our 
claim will have your favorable consideration. 
Yours very truly, 
SALERNO SHIPYARD, Inc, 
Harvey Homuar. 





AFFIDAVIT 
Strate oF Fioripa, 
County of Martin, ss: 

Harvey Homlar and Toley Ingebretson, being first duly sworn, on 
oath depose and say that taxes paid to the Treasury Department on 
transportation of fishing parties in the amount of $3,227.10, was never 
collected from customers, but was paid by them personally. 


Harvey Homuar. 
Totey INGEBRETSON. 
Subscribed and sworn to before me, a notary public in and for 
Martin County, State of Florida, this 8th day of May 1958. 
{sEAL] Rusy Dezern, Notary Public. 


Notary public, State of Florida at large, my commission expires 
October 24, 1960; bonded by American Fire & Casualty Co, 





Treasury DEPARTMENT, 
Washington, March 4, 1958. 
Hon. EManvuen CELier, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuarrman: This is in response to your request of 
January 31, 1957, for the views of the Treasury Department on H. R. 
3193 (85th Cong., 1st sess.) entitled ‘‘A bill for the relief of Toley’s 
Charter Boats, Incorporated, Toley Engebretson, and Harvey 
Holmar.” 

H. R. 3193, if enacted, would authorize and direct the Secretary 
of the Treasury to pay the sum of $37.65 to Toley’s Charter Boats, 
Inc., of Salerno, Fla., and the sum of $3,227.10 to Toley Engebretson 
and Harvey Holmar, of Salerno, Fla., in full settlement of all claims 
of the aforementioned taxpayers for a refund of taxes paid pursuant 
to section 3469 of the Internal Revenue Code of 1939. 
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TOLEY’S CHARTER BOATS, INC. 


The records of the Internal Revenue Service indicate that the taxes 
involved in this bill were paid with respect to charges made for the 
charter of fishing boats by the partnership of Toley Engebretson and 
Harvey Homlar for the period from February 1945 through July 1951, 
and by Toley’s Charter Boats, Inc., for the months of August, Sep- 
tember, and October 1951. The records of the Service indicate that 
the correct spelling of the taxpayer’s hame listed in the bill as “Harvey 
Holmar”’ is ‘Harvey Homlar.” The last payment was made by the 
partnership on August 1, 1951, and the last payment was made by 
the corporation on November 5, 1951. No further returns were 
required to be filed because the Revenue Act of 1951 amended section 
3469 to provide that the tax on the transportation of persons shall not 
apply to amounts paid for transportation by boat for the purpose of 
fishing from such boat. 

On March 31, 1953, the United States District Court (N. D., Fla.) 
‘held in the case of Jack Smith v. United States (110 F. Supp. 892), 
that the tax under section 3469 did not apply to amounts paid prior 
to November 1, 1951, for fishing parties and, therefore, was illegally 
assessed and collected. The decision was not appealed. 

On November 15, 1955, the district director at Jacksonville received 
claims for refund from the taxpayers for the amounts involved in this 
bill. On September 28, 1956, letters were sent to each of the collect- 
ing agency taxpayers advising them that the 4-year period of limita- 
tions on credits or refunds provided by section 3313 of the 1939 code 
had expired prior to the date the claims were filed and that no con- 
sideration would be given to the claims. 

Under the provisions of section 3471 (a) of the 1939 code (sec. 6415 
of the 1954 code) refunds of the tax on the transportation of persons 
are subject to the condition that the collecting agency must repay the 
amount erroneously collected to the person who paid for the transpor- 
tation or must secure the consent of such person to the allowance of 
the refund. However, where the collecting agency has paid the tax 
out of personal funds, refund is allowed without meeting these 
conditions. In the instant case the Service has received no evidence, 
other than the claimants’ statement, that the tax burden was borne 
‘by the claimants. 

It is to be noted that Congress has determined it to be a sound 
policy to include in the revenue system a statute of limitations, by 
the operation of which, after a period of time, it becomes impossible 
for the Government to collect additional taxes or for the taxpayer to 
obtain refunds of tax overpayments. Except in the case of special 
circumstances, which do not appear here, the granting of special relief 
in the case of taxes erroneously collected, the refund of which is not 
claimed in the time and manner prescribed by law, constitutes a 
discrimination against other taxpayers similarly situated. 

The Department recognizes that, as to a part of the claims here 
involved, the statute of limitations had run before the Smith case 
decided that the transportation tax did not apply to amounts paid for 
fishing parties. Nevertheless, we do not believe that it would be 
‘desirable to grant the relief provided by the bill even as to such part 
of the claims. The basic justification for a statute of limitations is 
that, after the passing of a reasonable period of time, witnesses may 
have died, records may have been destroyed or lost, and problems of 
proof and administration of tax claims become too burdensome and 
unfair for both taxpayers and the Government. The basic purposes 
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underlying the statute of limitations continue in force even in cases 
where a taxpayer, after having paid a tax, discovers that the interpre- 
tation of the law has been changed by a subsequent judicial decision 
or by a modification in regulations or rulings. Even if the relief 
provided by the bill were limited solely to the part of the taxes for 
which refunds were barred by the statute of limitations before the 
decision in the Smith case, enactment of the bill would discriminate 
against other taxpayers whose claims may rest on a change in the 
interpretation of the law caused by judicial decisions, regulations, or 
rulings. 

Furthermore, the bill, by directing payment to the persons named 
regardless of whether the persons bore the burden of the tax, might 
result in the unjust enrichment of such persons and place the claim- 
ants in a better position than they would have been if they had filed 
their claims within the applicable period of limitations. 

In view of the foregoing, the Treasury Department is not in favor 
of the enactment of H. R. 3193. 

The Director, Bureau of the Budget, has advised the Treasury 
Department that there is no objection to the presentation of this 
report. 

Sincerely yours, 
Dan Troop Smits, 
Deputy to the Secretary. 


0 
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WALDO E. MILLER 


Avaust 5, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 4991] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 4991) for the relief of Waldo E. Miller, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill as amended do pass. 

The amendment is as follows: 

Page 2, line 3, strike out “in excess of 10 per centum thereof”’. 

The report submitted by the Department of the Army to the chair- 
man dated October 10, 1957, gives in detail the history ob this proposed 
legislation and recommends favorable action on the bill. Therefore, 
your committee, after a careful review of the evidence concur in the 
EPeORRER EA HION of the Department of the Army. The report is as 
ollows: 


DEPARTMENT OF THE ARMY, 
Washington, D. C., October 10, 1957. 
Hon. Emanvet CEuLuer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuarrman: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 4991, 
85th Congress, a bill for the relief of Waldo E. Miller. 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
to Waldo E. iller, of Savannah, Ga., the sum of $1,000. The pay- 
ment of such sum shall be in full settlement of all claims of the said 
Waldo E. Miller against the United States arising out of damages 

20007 











9 WALDO E. MILLER 





caused to his automobile as a result of its being struck on July 15, 
1953, while legally parked in front of his home in Savannah, Ga., by 
a vehicle of the Department of the Army.” 

ie cana of the Army has no objection to the enactment of 
this bill. 

Records of the Department of the Army reveal that about 5 p. m. 
on July 14, 1953, United States Army sedan, No. 185619, was dis- 
patched from the Postal Motor Pool, Camp Stewart, Georgia, in 
the custody of a United States Army enlisted man who was to travel 
on an official mission from Camp Stewart to Hunter Air Force Base, 
Savannah, Ga., and return. The enlisted man arrived at Hunter 
Air Force Base at about 7 p.m. At about 3:55 a. m. on July 15, 
1953, this enlisted man, while driving the Government vehicle along 
Liberty Avenue, Savannah, was involved in a collision with three 
parked vehicles. A report of investigation prepared by United 
States Army personnel estimated the damage as follows: To the 
Government vehicle, $650 (later determined to be $322.04); to the 
vehicle belonging to Mr. Waldo E. Miller of Savannah, $825; $130 
for the destruction of a paint spray unit located in the trunk of 
Mr. Miller’s automobile; to a Dodge sedan, $200; and to a Mercury 
station wagon, $90. The Department of the Army has no informa- 
tion as to the expense actually incurred by Mr. Miller because of the 
damage to his property resulting from this incident. 

The driver was arrested by Savannah police and charged with 
reckless driving and driving under the influence of alcohol. He was 
tried in police court in Savannah on July 15, 1953, and fined $102. 
A special court-martial convened at Camp Stewart on August 6, 1953, 
found him guilty of wrongful appropriation of a United States Govern- 
ment vehicle. 

On November 10, 1953, Mr. Waldo E. Miller filed a claim with the 
United States Army in the amount of $1,000. The claim was denied 
by letter dated April 6, 1954, on the basis that the Fedéral Tort 
Claims Act, as codified and amended (28 U.S. C. 2672), the only law 
under which claims of this character could be considered, requires that 
the Government employee be acting within the scope of his office or 
employment, while the evidence in this case established that the 
enlisted man had departed from his route and was utilizing the vehicle 
for his own purposes at the time of the accident. The denial of this 
claim was aftirined by the Assistant Secretary of the Army by letter 
dated September 17, 1954. 

While the evidence in this case clearly establishes that the driver of 
the Government vehicle was net acting within the scope of his em- 

loyment and therefore no legal obligation arose on the part of the 

nited States Government to render compensation for the damages 
incurred, it is also obvious that the sole cause of the accident was the 
negligence of the individual in whose custody the Government vehicle 
had been placed... Under these circumstances the Department of the 
Army has no objection to the enactment of this legislation to com- 
peasate Mr. Miller for the damage to his automobile and paint sprayer. 

The cost of this bill, if enacted, will be $1,000. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 








WALDO E. MILLER 


State or Greorcia, 
County of Chatham: 


Personally appeared before the-undersigned officer duly authorized 
to administer oaths, Waldo E. Miller, who being duly sworn deposes 
and says: 

1.. That he was the owner of a 1949 two-door Ford, that. the same 
was sold for salvage for the sum of $75 after having been damaged by 
an Army vehicle at approximately 4 a. m. on July 19, 1953. 

2. The above statement is given for the purpose of becoming 
evidence before the House Judiciary Committee and is made under 
penalty of all applicable laws. 

Watpo E. MIuer. 

Sworn to and subscribed to before me, this 25th day of July, 1958. 

[SEAL] PauLinE R. Woops, 

Notary Public, Chatham County, Ga. 


My commission expires June 4, 1960. 


STATE OF GEORGIA, 
County of Chatham: 


Personally appeared before the undersigned officer duly authorized 
to administer oaths, F. C. Simmons, individually and doing business 
as Ever Ready Garage of Savannah, who being duly sworn deposes 
and says as follows: 

That during the summer of 1953 an estimate was made on a 1949 
two-door Ford that had been damaged by an Army vehicle; that this 
1949 Ford was the property of Waldo E. Miller, and further that said 
damage resulted in a total loss; it is deponent’s opinion that the fair 
market value of said vehicle was in excess of $1,075 just prior to the 
accident; deponent states further that he does not retain copies of 
estimates for this period of time and that he remembers and recalls 
this incident by reason of the fact that he first knew Mr. Miller as a 
bus driver, later as the vendor of a service station in which the de- 
ponent had an interest, and later as a painter; deponent cannot state 
as to the exact date that the estimate was given by reason of the pass- 
age of time. 

F. C. Stumons. 


Sworn to and subscribed to before me, this 25th day of July, 1958. 


[SEAL] PauLine R. Woops, 
Notary Public, Chatham County, Ga. 


My commission expires June 4, 1960. 
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STATE oF GEORGIA, 
County of Chatham: 

The undersigned hereby certifies that [at the request of Waldo E. 
Miller and for the purpose of supplying information to the Judiciary 
Committee of Congress], I did purchase for salvage a 1949 two-door 
Ford during the summer of 1953 from Waldo E. Miller for the sum 
of $75. 

I cannot certify as to the exact date on description of the automobile 
because so much time has elapsed, but I do remember the transaction. 

A. J. Harvey, 

Individually and Doing Business as Simple Simon Wrecker Service. 

Witness: 

James E, Srau.. 


O 


a Ane 
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JAMES McGUIRE 


Avevust 5, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H. R. 7337] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 7337) for the relief of James McGuire, having considered the 
same, report favorably thereon with amendments and recommend 
that the bill as amended do pass. 

The amendments are as follows: 

Page 1, line 5, strike “$155” and insert “$154.36”. 

Page 1, line 13, strike the period and insert: 


: Provided, That no part of the amount appropriated in this 
Act shall be paid or delivered to or received by any agent or 
attorney on account of services rendered in connection with 
this claim, and the same shall be unlawful, any contract to 
the contrary notwithstanding. Any person violating the 
provisions of this Act shall be deemed guilty of a misde- 
meanor and upon conviction thereof shall be fined in any sum 
not exceeding $1,000. 
PURPOSE 


The purpose of the proposed legislation is to pay James McGuire 
of Brooklyn, N. Y., $154.36 in full settlement of his claims against 
the United States for amounts deducted from his salary from the 
Brooklyn Conservatory of Music for the period of January 1, 1949, 
to December 31, 1952, when the Brooklyn Conservatory of Music, as 
a nonprofit educational organization, was not subject to the Social 
Security Act. 


STATEMENT 


James McGuire was an employee of the conservatory from February 
1949 through November 1952. During that period the amount of 
$154.36 was withheld from Mr. McGuire’s wages and paid to the 
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Internal Revenue Service as an employee tax under the Federal Insur- 
ance Contributions Act. On December 22, 1952, the District Director 
of Internal Revenue at Brooklyn, N. Y., advised the conservatory 
that it was not a covered employer under the Federal Insurance Con- 
tributions Act because it was a nonprofit educational organization. 
The director suggested that a claim for refund be filed. On August 
27, 1953, the conservatory filed a claim for refund of F. I. C. A. taxes 
paid for the period of January 1, 1948, through December 31, 1952. 
The conservatory also filed a later claim for the period of Januar y l, 
1946, through December 31, 1952. While the claims filed by the con- 
servatory purported to cover both the employer tax and the employee 
tax, the claims did not in fact cover the employee tax, the one here 
concerned, because the claim did not meet requirements that the 
claim include a statement that the employer had repaid the tax. 

The result of the foregoing events was that the Internal Revenue 
Service refunded the conservatory the amount of employer tax which 
was not barred by the statute of limitations. However, the refund 
did not include the amounts paid in as employee tax. At that time 
it appears that already half of the amount due to Mr. McGuire was 
barred by limitations. 

On March 5, 1956, Mr. MeGuire wrote the Social Security Adminis- 
tration inquiring as to the status of his old-age benefits account. In 
April of that year he was advised that he had only 24 quarters of 
coverage, and since this did not accord with his record of employment, 
Mr. McGuire asked for further clarification. On August 21, 1956, the 
Social Security Administration advised Mr. McGuire that their 
previous answer to him was correct since he had not been covered 
during the period of his employment by the conservatory. Mr. 
McGuire has stated that this was the first notice that he had that 
there was any question concerning his coverage. He points out that 
he resigned from his position before the director acted to notify the 
conservatory, and his former employer did not notify him in any way 
that the deductions for social security benefits were in any way 
erroneous. However, by the time that he became aware of the dis- 
allowance, the period for filing claims had expired. 

The committee has concluded that it is only fair to provide that 
Mr. MeGuire be paid the amount withheld from his salary and paid to 
the United States. There is no question as to the amount or cir- 
cumstances of payment. ‘These facts are adequately reflected in the 
adverse report of the Treasury Department. The committee feels 
that therefore there is no reason why the Government should be 
allowed to continue to retain Mr. McGuire’s money. Accordingly 
the committee recommends that the amount stated in the bill be 
amended to conform to the amount stated in the report of the Treasury 
Department, and that the amended bill be considered favorably. 


Treasury DeparTMENT, 
Washington, July 21, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 
My Dear Mr. Cuatrman: This is in response to your request of 
May 9, 1957, for the views of this Department on H. R. 7337 (85th 
Cong., Ist sess.) entitled, “A bill for the relief of James McGuire.” 
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H. R. 7337 would direct the Secretary of the Treasury to pay the 
sum of $155 to James McGuire, of Brooklyn, N. Y., in full settlement 
of all claims against the United States: The bill states that such sum 
represents payments deducted from his salary while working for the 
Brooklyn Conservatory of Music for the period beginning January 1, 
1949, and ending December 31, 1952, and that the Brooklyn Con- 

servatory of Music, being a nonprofit educational organization, was 
not covered by the Social Sec urity Act during this period. 

The records of the Internal Revenue Service indicate that James 
McGuire was an employee of the conservatory during the period 
February 1949 through November 1952, and that during this period 
the amount of $154.36 was withheld from Mr. McGuire’s wages and 
paid over to the Internal Revenue Service as an employee tax under 
the Federal Insurance Contributions Act. 

On December 22, 1952, the District Director of Internal Revenue, 
Brooklyn, N. Y., advised the conservatory that it was not a covered 
employer under the provisions of the Federal Insurance Contributions 
Act because it was a nonprofit educational organization, and suggested 
that a claim for refund should be filed. At this time, refund of tax 
paid for the quarter ended September 30, 1948, and any earlier 
quarter, was barred by the 4-year period of limitations prescribed by 
section 3313 of the Internal Revenue Code of 1939. 

On August 27, 1953, the conservatory filed a claim for refund for 
FICA taxes paid for the period January 1, 1948, through December 
31, 1952, but at this tume refund of any tax paid for the quarter ended 
June 30, 1949, and any earlier quarter, was barred by the statute of 
limitations. In September 1949, the conservatory filed another claim 
for refund for the period January 1, 1946, through December 31, 1952. 

Although the claims for refund filed by the conservatory purported 
to cover both the employer tax and the employee tax, the claims did 
not in fact cover the employee tax because the claims did not meet 
the requirements of the employment tax regulations which provide 
that a claim by an employer will not be considered as a claim for re- 
fund of the employee tax unless the claim includes a statement that 
the employer has repaid the tax to the employee or has secured the 
written consent of such employee to the allowance of the claim. 

During 1954 the Internal Revenue Service refunded to the con- 
servatory the amount of employer tax which was not barred by the 
statute of limitations. A notice of adjustment sent to the conserva- 
tory stated that only the employer tax was being refunded since a 
statement of reimbursement to the employee wa: not attached to 
the claim. 

During 1956 and 1957 the status of the employer and employee 
taxes was discussed in correspondence and in conferences between 
representatives of the conservatory and of the Internal Revenue 
Service. Formal notices of disallowance of the conservatory’s claims 
were issued by the district director in March 1957, and this action 
was aiiined by the assistant regional commissioner, appellate, 
New York City. 

It should be noted that, at the time the district director advised 
Mr. McGuire’s employer to file a claim for refund, only the amount 
paid for quarters ended prior to December 1948 were barred by the 
statute of limitations. Furthermore, when the district director ad- 
vised Mr. McGuire’s employer prior to August 1954 that no valid 
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claim for refund had been submitted on behalf of its employees, it 
appears that the statute of limitations barred refund only for about 
one-half the period involved in this bill. Nevertheless, it appears 
that a valid claim for refund has never been submitted by or on 
behalf of Mr. McGuire. 

The instant bill would grant relief to Mr. McGuire who was only 
one of the employees of the conservatory. Although the exact 
number of employees similarly situated is not determinable from the 
records of the Service, it does appear that the conservatory had an 
average of 26 employees during the period in question. 

It is to be noted that Congress has determined it to be a sound 
policy to include in the revenue system a statute of limitations, by 
the operation of which, after a period of time, it becomes impossible 
for the Government to collect additional taxes or for the taxpayer to 
obtain refunds of tax overpayments. Except in the case of special 
circumstances, which do not appear here, the granting of special 
relief in the case of taxes erroneously paid, the refund of which is not 
claimed in the time and manner prescribed by law, constitutes a 
discrimination against other taxpayers similarly situated. 

In view of the foregoing, the Treasury Department is opposed to 
the enactment of H. R. 7337. 

The Bureau of the Budget has advised the Treasury Department 
that there is no objection to the presentation of this report. 

Sincerely yours, 
Dan Troop Smits, 
O Deputy to the Secretary. 
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MR. AND MRS. ROBERT B. HALL 


Avausrt 5, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 
(To accompany H. R. 8184] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 8184) for the relief of Mr. and Mrs. Robert B. Hall, having 
considered the same, report favorably thereon with an amendment 
and recommend that the bill as amended do pass. 

The amendment is as follows: 

Page 1, line 11, strike “in excess of 10’’. 

Page 2, line 1, strike “‘per centum thereof’’. 


PURPOSE 


The purpose of the proposed legislation is to pay Mr. and Mrs. 
Robert B. Hall $1,300 in full settlement of their claims against the 
United States for a refund of an overpayment of their 1950 income- 
tax liability. 

STATEMENT 


Mr. Robert B. Hall inherited a tract of improved real estate in 
Hastings, Nebr., in 1947 at the time of his mother’s death. This 
property, located at 1204 West Fourth Street in Hastings, Nebr., was 
valued at $12,500 at the time of his mother’s death. There were no 
changes in the status of the property until it was sold in the spring 
of 1950 for the sum of $12,500 less the amount of costs associated wit 
the sale. Before this property was sold, Mr. and Mrs. Hall left the 
United States, as Mr. Hall, as a captain in the Army, had been ordered 
to a new duty station in Germany. Mr. Hall was stationed at a small 
post at Grafenwohr, Germany. While Mr. and Mrs. Hall were at 
this post, they filled out their income taxes for 1950, 1951, and 1952. 
They sought advice and guidance concerning the filing of their 1950 
return from the adjutant of the post who apparently was the person 
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intended to give such advice for personnel there. On the basis of the 
advice they received, the Halls reported the entire amount received 
from the sale of the property as income subject to treatment as capital 
gain. 

It was not until after they had returned to the United States and 
sought expert advice in connection with their 1954 tax that it became 
clear to the Halls that they were wrong in including all of the pro- 
ceeds of the 1950 sale in the return for that year. This came to light 
in connection with the preparation of California State income tax for 
the years 1950, 1951, 1952, 1953, and 1954, a period which included 
the time that they were overseas. At that time Mr. Kenneth Patton, 
a certified public accountant, prepared an amended Federal return 
for the year 1950, but by that time any claim for refund was denied 
by reason of the statute of limitation. The report of the Treasury 
Department on the bill shows that on March 1, 1955, the Halls filed 
their claim for a refund in the form of the amended return. That 
Department has indicated its opposition to the bill because of the 
running of the statute of limitations. 

This committee feels that on the basis of the facts of this case it is 
only just that these taxpayers be granted relief. In an affidavit filed 
with the committee, Mr. and Mrs. Hall have stated that the mother 
of Mr. Robert B. Hall, who was Mrs. Dorothy A. Hall, died in Febru- 
ary of 1947. Of course this was about 3 years prior to the sale in 
1950. The Treasury Departmeat report is therefore apparently in- 
correct in stating the date of sale as “1938.” This of course directly 
bears upon the valuation of the property, and therefore is of crucial 
importance. The statement in the claimants’ affidavit is: 


In February 1947 Mrs. Dorothy A. Hall, the mother of 
Robert B. Hall, died. At that time she owned certain im- 
proved real property located at 1204 West Fourth Street, 
Hastings, Nebr. The fair and reasonable market price of 
said property at the time of the death of Dorothy A. Hall 
was the sum of $12,500. In the due course of administration 
of the estate of Dorothy A. Hall, this property was distributed 
to Robert B. Hall, one of the affiants. 


The committee feels that it is inequitable that the Government 
should retain tax money paid under these circumstances. Therefore 
the committee recommend that the bill be considered favorably. 


Treasury DEPARTMENT, 
Washington, May 5, 1958. 
Hon. Emanvuet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. Crairman: This is in response to your request of 
June 20, 1957, for the views of this Department on H. R. 8184 (85th 
eee sess.) entitled ‘‘A bill for the relief of Mr. and Mrs. Robert 

. Hall.” 

H. R. 8184 would direct the Secretary of the Treasury to pay the 
sum of $1,300 to Mr. and Mrs. Robert B. Hall, Los Angeles, Calif., in 
full settlement of all claims of Mr. and Mrs. Hall against the United 
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States for refund of an overpayment of their Federal income-tax 
liability for the calendar year 1950. 

The records of the Internal Revenue Service show that Mr. and Mrs. 
Hall filed a joint income-tax return for the year 1950 on January 1, 
1951, with the Collector of Internal Revenue, San Francisco, Calif. 
At that time Mr. Hall was a member of the Armed Forces and was 
stationed at Grafenwohr, Germany, residing there with his family 
from January 1950 to May 1953. 

On March 1, 1955, the taxpayers filed a claim for refund in the form 
of an amended joint income-tax return for the calendar year 1950 
reflecting an Overpayment in an amount which is $3.50 in excess of 
the amount stated in the bill. The claim for refund alleged that no 
part of the proceeds from the sale of certain property inherited in 1938 
was includible in gross income for 1950. In addition, the taxpayers 
claimed that they had failed to take certain deductions for the year 
1950. The claim for refund was rejected because it was filed after 
the expiration of the 3-year period of limitations prescribed by section 
322 (b) of the Internal Revenue Code of 1939. 

Because the taxpayers’ claim for refund was untimely filed, the 
Internal Revenue Service has not verified the amount, if any, of 
the claimed overpayment. A verification of the largest portion of the 
claimed overpayment would require a determination of the fair market 
value of certain property at the time of its inheritance in 1938. 

This Department has no information as to why the taxpayers failed 
to file a claim for refund for the year 1950 until March 1, 1955. 

It is to be noted that Congress has determined it to be a sound 
policy to include in the revenue system a statute of limitations, by 
the operation of which, after a period of time, it becomes impossible 
for the Government to collect additional taxes or for the taxpayer to 
obtain refunds of tax overpayments. Except in the case of special 
circumstances, which do not appear here, granting special relief in 
the case of taxes erroneously paid, the refund of which is not claimed 
in the time and manner prescribed by law, constitutes a discrimination 
against other taxpayers similarly situated. 

In view of the foregoing, the Treasury Department is opposed to 
the enactment of H. R. 8184. 

The Director, Bureau of the Budget, has advised the Treasury 
Department that there is no objection to the presentation of this 
report. 

Sincerely yours, 
Dan TxHroop Smita, 
Deputy to the Secretary. 


O 
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THOMAS FORMAN SCREVEN, JULIA SCREVEN DANIELS, 
AND MAY BOND SCREVEN RHODES 


Aveust 5, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H, R. 10559] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 10559) for the relief of Thomas Forman Screven, Julia Screven 
Daniels, and May Bond Screven Rhodes, having considered the same, 


report favorably thereon with an amendment and recommend that 
the bill as amended do pass. 

The amendment is as follows: 

Page 1, lines 7 to 9, strike ‘‘, plus interest on such sum compounded 
annually at the rate of 6 per centum per annum from October 1, 1943, 
to the date of enactment of this Act.”’ and insert a period. 


PURPOSE 


The purpose of the proposed legislation is to pay Thomas Forman 
Screven, Julia Screven Daniels, and May Bond Screven Rhodes the 
total sum of $8,975. Payment under the bill would be in full settle- 
ment of all claims of the persons named in the bill against the United 
States for the reasonable value of block No. C-37, Pine Gardens 
subdivision, Brewton Hill Plantation, Hulin Ward, in Savannah, Ga., 
which was included in a condemnation proceeding instituted by the 
United States in which a final order was entered without actual notice 
being given such persons, 

STATEMENT 


Brewton Hill, now lying in the extreme northeastern corner of the 
city of Savannah, was the ancestral plantation of the Screven family. 
In 1941, the Screven family sold a large block of their holdings on an 
acreage basis to Irwin Gardens, Inc., for subdivision. However, the 
family retained block C-37 which was in the northwest corner of the 
property. This tract was at the intersection of Jones Street and 
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Pennsylvania Avenue, and the family retained it because of its 
strategic location and high value. It was the intention of the members 
of the Sereven family to develop this property themselves. 

After the United States entered World War II, the Government 
condemned the Irwin Gardens holdings for defense housing in the form 
of temporary demountables. The condemnation proceedings were 
instituted in the United States District Court for the Southern Dis- 
trict of Georgia, Savannah division, as civil action 204. In connection 
with those proceedings a plat of the Irwin Gardens holdings dated 
May 8, 1942, was filed with the court. However the plat erroneously 
included block ©-37 within the Irwin Gardens boundary line, and 
also erroneously included lands belonging to Annie and James L. 
Sullivan. The decree of condemnation was subsequently reformed 
and the lands of the Sullivans were excluded from its terms without 
diminution of the award. The committee has been informed that 
this was done on the basis of a stipulation with Irwin Gardens. At 
the time of the condemnation the Serevens-were listed as the owners 
of block C-37 on the tax books and land records of Chatham County 
and the¢ity of Savannah, . They, continued to pay taxes on the land 
until 1953. The Screvens were all nonresidents of Chatham County 
and did not know of the taking and were never served. Further the 
committee has been advised that the, records of the condemnation 
show that apparently there was no attempt to notify them. 

The report furnished the committee by the Department of Justice 
states that “the court directed service upon all parties known and 
unknown, and that a guardian ad litem was appointed under the 
Georgia Code to protect the interests of any parties whose existence 
or whereabouts were unknown, who filed an answer in the condemna- 
tion proceedings.” Apparently this is taken by that department to 
be a complete answer to the lack of actual notice in this case as to 
the persons named in H. R. 10559, for the Justice Department report 
states following the foregoing quoted portion: 


It thus appears that claimants received all of the protec- 
tion afforded them by the law and that the question of their 
right to recover has been thoroughly litigated. 


This committee finds it very difficult:to square this statement with 
the fact that these persons were shown to be owners of the land on 
the tax books and land records of Chatham County and the city 
of Savannah. 

The, bulk of the report of the Department of Justice concerns the 
action initiated by the claimants against the United States under the 
Tucker Act to recover compensation for the land taken by the Govern- 
ment. The report states that the court in that action held that the 
United States had satisfied its liability when it deposited the amount 
of money found to be the value of the land condemned, and_ that 

“it was not concerned with how the compensation should be dis- 
tributed.”” The court ruled that because the plaintiffs (the persons 
seeking redress inthis bill) had not been made parties to the con- 
demnation proceedings they had a remedy for 6 years after the taking 
under the Tucker Act, but that since they had not brought the action 
within 6 years the suit could not be maintained, 

The committee feels that the facts outlined above show that the 

ersons named in H, R. 10559 are entitled to the relief provided for 
in that bill. They were not made parties in the condemnation action, 
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and when they sought to assert their rights in a subsequent action they 
were ruléd to be barred by the statute of limitations: However, its 
clear that ‘they were never compensated for the taking of the land: 
Under these circumstances the committee feels that the parties are 
entitled to the amount stated in the bill, but does not feel that interest 
should be paid under these conditions. Accordingly the committee 
recommends ‘that the bill be amendéd by deleting the provision ‘for 
interest, and recommends that the amended bill be considered favor? 
ably. 

The committee has been advised that: an attorney has rendered 
services in connection with this matter, and accordingly the bill 
carries the’ ¢ustomary attorney’s fee proviso. 


Unirep States DEPARTMENT OF JUSTICE, 
Orrice oF THE Deputy ATrorNEY GENERAL, 
Washington, D. C., May 6, 1958 
Hon. EmManvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrMan: This is in response to your request for the 
views of the Department of Justice concerning the bill (H. R. 10559) 
“For the relief of Thomas Forman Screven, Julia Screven Daniels, 
and May Bond Screven Rhodes.” 

The bill would provide for the payment, in equal shares, to Thomas 
Forman Screven, Julia Sereven Daniels, and May Bond Screven 
Rhodes, the sum of $8,975 plus interest at 6 percent from October 1, 
1943, to date of enactment, in settlement of the claims of each of the 
named persons against the United States for the reasonable value of 
certain real property in Savannah, Ga., which was taken by the United 
States, allegedly without notice to them, in condemnation proceedings 
terminated by final order entered on October 1, 1943. 

The files of this Department disclose that claimants in this bill filed 
suit against the United States under the Tucker Act in the United 
States District Court for the Southern District of Georgia on October 
29, 1951, to recover $7,500 in alleged damages as compensation for the 
land taken. The action was dismissed, the district court holding in 
substance, ‘‘(1) that the United States by depositing in the condemna- 
tion proceedings the money found to be the value of the land con- 
demned, had satisfied and thereby become discharged of its liability, 
and that it was not concerned with how the compensation should be 
distributed ; and (2) that because plaintiffs had not been made parties 
to the condemnation proceedings, they had, however, a remedy, for 6 
years after the taking, under the Tucker Act for the value of their 
land, but that since this suit had not been brought within 6 years, the 
time prescribed under the Tucker Act, the suit could not be main- 
tained.”” On appeal to the United States Court of Appeals, Fifth 
Circuit, the judgment of dismissal was affirmed (Screven v. United 
States, 207 F. 2d 740), the court holding that the 6-year statute of 
limitations raised an absolute bar to the suit. 

Claimants contend that they did not have “actual notice” of the 
condemnation proceedings. As to this, the file in the case shows that 
the court directed service upon all parties known and unknown, and 
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that a guardian ad litem was appointed under the Georgia Code to 
protect the interests of any parties whose existence or whereabouts 
were unknown, who filed an answer in the condemnation proceedings, 
It thus <a that claimants received all of the protection afforded 
them by the law and that the question of their right to recover has 
been throughly litigated. 

Accordingly, the Department of Justice is unable to recommend 
favorable consideration of the bill. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 


Lawrence E. WaAtsa, 
Deputy Attorney General. 


0 
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MRS. DOROTHY MONK 


Avaust 5, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H. R. 11145] 

The Committee on the Judiciary, to whom was referred the bill 
(H. R. 11145) for the relief of Mrs. Dorothy (Hyman) Monk, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to relieve Mrs. Dorothy 
Monk, of McLean, Va., of liability to repay the United States the sum 
of $1,190, representing the amount of class E allotments erroneously 
paid for the period of August 1, 1942, to May 31, 1945, incident to the 
military service of Herbert Hyman. 


STATEMENT 


During the period of World War II mentioned in the bill, Mrs. Monk 
was married to Herbert Hyman who was a member of the United 
States Army. Mr. Hyman authorized a class E allotment in favor 
of his wife in the amount of $15 to be effective April 1, 1942. That 
allotment was increased to $25 effective June 1, 1942. This allotment 
was discontinued on July 31, 1942, in order to authorize a similar 
allotment of $35 on August 1, 1942. However, the soldier, according 
to the Army report to this committee, “* * * discontinued this 
tentative allotment at its inception apparently because of a family 
allowance which was in any event being paid his wife * * *.” Actu- 
ally Mr. Hyman authorized no class E Motuhent until he authorized 
a $15 allotment on February 1, 1943. That allotment was continued 
until a month before his discharge on July 19, 1945. 

Mrs. Monk has sought legislative relief because, through adminis- 
trative error she was paid the sum of $35 a month from August 1, 1942, 
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until January 31, 1943, by. the Office of Dependency. Benefits. . The 
committee has been informed that the authorization for the $35 allot- 
ment was withdrawn before it became effective. This was further 
complicated by the fact that the Office of Dependency Benefits in- 
creased the payment to $50 a month on February 1, 1943, when the 
subsequent $15 allotment was made. The payments continued until 
June 30, 1945. 

The Army report itself states that Mrs. Monk has been concluded 
to be solely responsible notwithstanding these errors since it concluded 
on the basis of its information that Mr. Hyman did not have any 
knowledge of the overpayments. However, the evidence before this 
committee shows that the imposition of this liability has placed a very 
heavy and unfair burden on Mrs. Monk. Mrs. Monk finds it neces- 
sary to work in order to supplement the family income. The out- 
standing obligations of Mrs. Monk have been outlined in the Army 
report. The committee feels that it is clear that it is only fair to 
relieve her of this burden, and notwithstanding the contrary position 
of the Army this committee has concluded that she is entitled to the 
relief provided for in H. R. 11145. Accordingly the committee 
recommends that the bill be considered favorably. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., July 21, 1958. 
Hon. EMANvEt CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuHarrMan: Reference is made to your request to the 
Secretary of the Army for the views of the Department of the Army 
with respect to H. R. 11145, 85th Congress, a bill for the relief of 
Mrs. Dorothy (Hyman) Monk. 

This bill provides as follows: 

“That Mrs. Dorothy (Hyman) Monk, McLean, Virginia, is relieved 
of liability to repay to the United States the sum of $1,190. Such 
sum represents the amount of the class E allotments which were 
erroneously paid to her by the United States for the period beginning 
August 1, 1942, and ending May 31, 1945, both dates inclusive, inci- 
dent to the military service of Herbert Hyman (Army serial No. 
31003722). In the audit and settlement of the accounts of any 
certifying or disbursing officer of the United States, full credit shall be 
given for the amount for which liability is relieved by this Act.” 

The Department of the Army is opposed to the enactment of the 
above-mentioned bill. 

The records of the Department of the Army show that Herbert 
Hyman was born at Boston, Mass., on May 28, 1918. He was 
inducted into the United States Army on February 7, 1941, in the 
grade of private, serial No. 31003722, and served until honorably dis- 
charged in the grade of technician, fifth class, on July 19, 1945. Mr. 
Hyman married Dorothy Goodwin approximately in December of 
1941, and was divorced by her in the District of Columbia some time 
in 1947. 

Mr. Hyman authorized a class E allotment to his wife in the amount 
of $15, ‘effective April 1,1942. He substituted therefor an allotment 
in the amount of $25, effective June 1, 1942, and discontinued this on 
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duly 31, 1942, in order to authorize a similar allotment in the amount 
of $35 on August 1, 1942, However, he discontinued this tentative 
allotment at its inception, apparently because of a family allowance 
which was in any event being paid his wife, and authorized no class E 
allotment until February 1, 1943, at which time a $15 allotment was 
authorized, which continued until June 30, 1945, the last full month 
before his discharge. 

By administrative error, the Office of Dependency Benefits paid to 
Mrs. Hyman the sum of $35 per month from August 1, 1942, until 
January 31, 1943, although authorization therefor had been with- 
drawn before it was to become effective. In addition, this Office 
increased the payment to $50 per month on February 1, 1943, the date 
on which Mr. Hyman authorized a $15 allotment, and paid this 
amount until June 30, 1945. 

Thus, unauthorized payments of $210 and unauthorized overpay- 
ments of $980 to Mrs. Hyman resulted. There is no evidence in 
Department of the Army records that Mr. Hyman had any knowledge 
of the payments of these amounts to his wife at the time. It is clear, 
from the position of the Comptroller General of the United States as 
promulgated in his decision of January 27, 1954 (33 Comp. Gen. 309 
(1954)), that Mrs. Hyman is the sole person responsible for these over- 
payments. That decision points out that when an allotment is 
erroneously paid, without any fault on the part of the member of the 
Armed Forces, it is the payee who is legally liable to refund the over- 
payments. 

Mrs. Hyman (now Mrs. Monk following her divorce and remarriage) 
was notified of her liability by a demand for payment made on Novem- 
ber 5, 1946. She answered through her attorney on November 23, 
1946, to the effect that she had had no knowledge of any irregularity 
in receiving the payments at issue, although ‘‘she thought her husband 
was being generous with her.” She stated that her income was $30 
net weekly and her savings totaled only $100. She stated that it 
was therefore impossible for her to pay the $1,190 indebtedness. 

There after, although this overpayment was not the liability of 
Mr. Hyman, he was written on March 27, 1947, and then on August 
13, 1947, by the Adjustment Division of the Army Finance Center, 
requesting payment of this amount. He replied, setting forth his 
financial inability to do so and pointing out that he had had no notice 
of the unauthorized overpayment, 

On November 18, 1957, a certificate of ndebtedness was sent to 
Mrs. Monk (Hyman) by the Comptroller General. This followed 
correspondence between that Office and Mrs. Monk’s attorneys, in 
which her liability as a matter of law was stated, despite the admitted 
fact that the overpayments were caused by error on the part of the 
disbursing agency concerned. 

Recently, on May 26, 1958, Mrs. Monk executed an affidavit con- 
cerning her financial condition and the hardship that would result 
were she forced to repay the amount received, which stated: 

“1. Iam employed by Western Union and my salary for the normal 
workweek of 40 hours is only $64 which is not sufficient to adequately 
support and maintain me without assistance from my husband. 

“2. Although I have been employed for approximately 16 years by 
Western Union, I am in danger of losing my job in a few months 
because of modernization and mechanization of Western Union 
facilities, 
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“3. I am not trained for any other job that would increase my 
earnings. 

“4. I have no savings for emergencies and my only assets are 
approximately $200 in a checking account, a second-hand car (1955 

ord) and my interest in a 4-room house at 35 Elizabeth Drive, 
McLean, Va., which I am buying jointly with my husband. There is 
approximately $300 still due on the automobile on which | am making 
payments of $55 per month, and there are 2 mortgages on said house 
m amounts of $7,836.31 and $2,159.65 on which I, jointly with my 
husband, am making monthly payments of $76 and $32.50, 
respectively. 

“5. That I have no funds with which to pay the debt claimed by 
the United States Government and that any seizure or garnishment 
of assets by the Government to enforce payment would force me to 
default in my other obligations.” 

As explained in the cited decision of the Comptroller General, it is 
clear that erroneous payments occasioned by administrative error on 
the part of an agent of the United States are not excused by law. 
Therefore, private relief legislation which would relieve the recipient 
of such obligation to refund and overpayment would be regarded as 
discriminatory unless the circumstances established complete good 
ra Pg the time of receipt and undue hardship if repayment were 
orced. 

Under these circumstances, it is the opinion of the Department of 
the Army that the established criteria for relief have not been met by 
Mrs. Monk. Her receipt of the allotments does not seem completely 
without knowledge or suspicion of overpayment. As stated by her 
attorney in a letter of November 23, 1946, ‘“True, she thought her 
husband was being generous with her * * *.” More important, the 
quoted affidavit, which is the only recent evidence adduced by Mrs. 
Monk, does not on its face support a claim of undue hardship. The 
affidavit clearly suggests that Mrs. Monk’s husband is also a wage 
earner and at Teast in part supports the automobile and house pay- 
ments. While repayment of the entire amount of $1,190 at one time 
might be difficult, repayment under an installment plan acceptable to 
both parties seems entirely feasible, especially once the present obli- 
gation of $55 monthly toward Mrs. Monk’s automobile is ended in 
approximately 6 months. Payment of the same monthly sum to the 
United States thereafter would result in the liquidation of this lia- 
bility in less than 2 years, with no additional burden being imposed 
upon Mrs. Monk. 

For these reasons the Department of the Army is opposed to the 
enactment of this measure. 

This bill, if enacted, would relieve Mrs. Dorothy Hyman Monk of 
the obligation to refund to the United States the sum of $1,190. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army: 


O 


85 


> 


-— —_— 


85TH CoNGRESS HOUSE OF REPRESENTATIVES ({(' Report 
2d Session No. 2440 





ADELE M. PARKER 


Avaust 5, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary submitted the 
following 


REPORT 


[To accompany H. R. 11817] 


The Committee on the Judiciary to whom was referred the bill 
(H. R. 11817) for the relief of Adele M. Parker, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill, as amended, do pass. 

The amendment is as follows: 

Page 1, line 10: Strike “in excess of 10 per centum thereof”’. 


PURPOSE 


The purpose of the proposed legislation is to pay Mrs. Adele M. 
Parker, of Springfield, Mass., $5,000 as a gratuity for the death of 
her son, George J. MacDonald, Jr., United States Naval Reserve, 
who died on February 4, 1944, while on active duty. 


STATEMENT 


Mrs. Parker’s son, George MacDonald, Jr., enlisted in the United 
States Naval Reserve on September 4, 1942, as a motor machinists 
mate, second class. When he enlisted he gave his mother, Adele M. 
Parker, 750 White Street, Springfield, Mass., as his next of kin. 
George MacDonald was officially reported to be missing in action as 
of February 3, 1943. On that date he was aboard the steamship 
Dorchester which was torpedoed and sunk near Greenland. Subse- 
quently, in accordance with section 5 of Public Law 490 of the 77th 
Coneen, his death was presumed to have occurred on February 4, 
1944, 

As is shown in the report of the Department of the Navy, a search 
of George MacDonald’s personnel records fails to indicate that he had 
made any application for Government-sponsored life insurance. 
However the evidence presented to the committee establishes the 
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fact that this Navy man intended to file such an application at his 
first opportunity, and actually informed his mother of this fact. 
The following excerpt from a statement of Mrs. Parker which shows 
the situation just prior to the young man’s departure: 


My son and I discussed his insurance on the phone when he 
called me from Boston that he was being rushed to an assign- 
ment. He stated he would purchase his insurance then. He 
was much in favor of insurance and had purchased insurance 
when he started to work. 


On January 19, 1943, George MacDonald called his mother by tele- 
phone from New York City early in the evening. At that time he 
told her that he was leaving the following day and indicated that he 
would make arrangements for insurance. Mrs. Parker has furnished 
the committee with a letter she sent her son dated January 24, 1943, 
together with the envelope postmarked on that date. This letter was 
never delivered to her boy and was returned:to her. In that letter 
Mrs. Parker wrote her son concerning insurance: 


I hope you had time before you left to take care of your 
money and insurance and those things. 


The evidence presented to the committee clearly shows that George 
MacDonald was aware of the need for insurance, and had assured his 
mother that he would apply for the insurance at his first opportunity. 
The committee feels that this matter must be considered in the light 
of the situation of our Armed Forces in January of 1943. The facts 
of this case show that here a Navy man was sent to New York, and 
almost immediately ordered aboard a ship, the steamship Dorchester, 
for transportation overseas. All of this was done under the urgency 
of the early years of this Nation’s participation in World War II. 
It is entirely possible that an application for insurance executed by 
George MacDonald under these circumstances could have been lost, 
or possibly went down with the Dorchester. In the light of these 
particular circumstances, this committee feels that this is a proper 
case for legislative relief, Accordingly, the committee recommends 
that the bill be considered favorably. 

The committee has given favorable consideration to similar cases 
in the past. The following private law involved a similar situation 
and is a precedent for relief: 


Private Law 633—82d Congress 


Chapter 313—2d Session 
H. R. 2962 
AN ACT For the relief of Maude S. Burman 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
Secretary of the Treasury is authorized and directed to pay, 
out of any money in the Treasury not otherwise appropriated, 
to Mrs. Maude 8S. Burman, of Hamilton, New York, the sum 
of $5,000 as a gratuity for the death of her husband, Lieu- 
tenant Frank Winfield’ Burman, United States Naval Re- 
serve, who died on July 14, 1942, while on active duty: Pro- 
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vided, That no part of the amount appropriated in this Act 
in excess of 10 per centum thereof shall be paid or delivered 
to or received by any agent or attorney on account of serv- 
ices rendered in connection with this claim, and the same 
shall be unlawful, any contract to the contrary notwithstand- 
ing. Any person violating the provisions of this Act shall be 
deemed guilty of a misdemeanor and upon conviction thereof 
shall be fined in any sum not exceeding $1,000. 


Approved May 21, 1952. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington D. C., June 27, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. CuarrMan: Reference is made to your letter of 
April 3, 1958, to the Secretary of the Navy requesting comment on 
H. R. 11817, a bill for the relief of Adele M. Parker. 

Under the provisions of H. R. 11817, the Secretary of the Treasury 
would be authorized and directed to pay to Mrs. Adele M. Parker, of 
Springfield, Mass., the sum of $5,000 as a gratuity for the death of 
her son, George J. MacDonald, Jr, USNR, who died on February 4, 
1944, while on active duty with the United States Navy. 

The records of the Department of the Navy indicate that George 
MacDonald, Jr., enlisted in the United States Naval Reserve on 
September 4, 1942, as a motor machinist’s mate, second class. At 
the time of his enlistment, he had listed his mother, Adele M. Parker, 
750 White Street, Springfield, Mass., as his next of kin. 

These records further indicate that George MacDonald, Jr., was 
officially reported to be missing in action as of February 3, 1943, 
having been aboard a merchant vessel when it was torpedoed and 
sunk near Greenland. Subsequently, in accordance with section 5 
of Public Law 490, 77th Congress, death was presumed to have 
occurred on February 4, 1944. 

A search of George MacDonald’s personnel records fails to indicate 
that he had made any application for Government-sponsored life in- 
surance. However, the records do reveal that the 6 months’ death 
otagg in the amount of $691.20 was paid to Adele M. Parker on 

ay 19, 1944. 

On the basis of the foregoing information, it appears that the pur- 
pose of H. R. 11817 is to provide Adele M. Parker with a gratuity in 
the amount of $5,000 in lieu of whatever insurance proceeds might 
have been payable had George MacDonald elected to obtain Govern- 
ment-sponsored insurance. 

In view of the circumstances outlined above, enactment of H. R. 
11817 would be discriminating with respect to the survivors of hun- 
dreds of other service members similarly situated. Accordingly, the 
per eecnt of the Navy recommends against the enactment of 
H. R. 11817. 
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The Department of the Navy has been advised by the Bureau of the 
Budget that there is no objection to the submission of this report on 
H. R. 11817. 

Sincerely yours, 
R. Y. McEtroy, 
Captain, United States Navy, 
Deputy Director, Legislative Liaison 
(For the Secretary of the Navy). 


O 
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ERNEST T. STEPHENS 


Aveust 5, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H, R. 12154] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 12154) for the relief of Ernest T. Stephens, having considered 
the same, reports favorably thereon with an amendment and recom- 
mend that the bill as amended do pass. 

The amendment is as follows: 


Page 1, line 10, strike out “in excess of 10 per centum thereof”. 

The report submitted by the Department of the Navy to the chair- 
man dated July 22, 1958, gives in detail the history of this proposed 
legislation and recommends favorable action be taken on the bill. 
Therefore, your committee concurs in that recommendation. The 
report is as follows: 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D. C., July 22, 1958. 
Hon. EmManvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuarrman: Reference is made to your letter of 
April 28, 1958, to the Secretary of the Navy requesting a report of the 
facts on H. R. 12154, a bill for the relief of Ernest T. Stephens. 

The purpose of H. R. 12154 is to relieve Ernest T. Stephens of all 
liability to pay to the United States the sum of $3,894.64 representin 
reimbursement of gross compensation paid him for work at the United 
States Naval Air Station, Pensacola, Fla., by the Government for the 
employment period from December 19, 1956, until February 17, 1958. 

Mr. Stephens, a retired Army chief warrant officer, was hired at the 
Naval Air Station, Pensacola, Fla., as a property and supply clerk, on 
December 19, 1956. It appears that prior to accepting this appoint- 
ment, Mr. Stephens was informed om two competent officers at 
Pensacola that his appointment was legal under the provisions of the 
act. of July 31, 1894, as amended (5 U. S. C. 62). In short, he was 
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informed that his employment would not be in violation of the dual 
compensation laws. Mr. Stephens later discovered that he was 
ineligible for his position because of his retirement by the Army as an 
officer and immediately brought this fact to the attention of the 
station. He was then separated from his position on the station. 

In view of the fact that Mr. Stephens appears to have made every 
reasonable effort to determine his legal eligibility for employment, the 
Department of the Navy recommends enactment of H. R. 12154. 

The Department of the Navy has been advised by the Bureau of the 
Budget that there is no objection to the submission of this report on 
H. R. 12154 to the Congress. 

For the Secretary of the Navy. 

Sincerely yours, 
Joun S. McCarn, Jr., 
Captain, USN Chief of Legislative Liaison. 


Marcu 10, 1958. 
Subject: Retired pay. 
To: C. W. O. Ernest T. Stephens, retired, Route 6, Box 357, Pensa- 
cola, Fla. 

1. Reference is made to your letter dated February 17, 1958, 
relative to indebtedness to the United States due to civilian position 
with the Naval Air Station, Pensacola, Fla. 

2. The act of July 31, 1894, provides that Regular Army officers 
and warrant officers, retired for reasons other than disability, hold 
one Government office by reason of their retired status, and are 
accordingly prohibited from holding another office under the Govern- 
ment where either the retired pay or the civilian salary amount to 
$2,500 per annum or more; except where the employment is on a 
temporary part-time or intermittent basis, appointed to the position 
by the President of the United States by and with advice and consent 
of the Senate, or if elected to Congress. 

3. If the compensation of a retired officer is less than $2,500 per 
annum and he is subject to the act of 1894, he may be appointed to 
a civilian position, provided that the per annum rate of civilian 
salary is less than $2,500 per annum. If the retired officer’s pay 
exceeds $2,500 per annum the prohibition of the 1894 act may not be 
overcome by waiving or relinquishing either his retired pay or the 
salary attached to a full-time civilian position. An appointment to 
a civilian position made under such circumstances is illegal and must 
be canceled, and the civilian salary must be refunded in full. 

4. The above information was furnished the Naval Air Station 
February 14,1958. That activity advised this headquarters by letter 
dated February 24, 1958, that your position had terminated Feb- 
ruary 17, 1958, and indebtedness of $3,894.64 had been reported to 
the General Accounting Office, Washington, D. C. 

5. This headquarters knows of no provision of Federal statute 
whereby an indebtedness of this type may be waived without legis- 
lative action. The responsibility for collection of an overpayment 
rests with the organization which made the overpayment; therefore, 
no further action will be taken by this headquarters. 

6. It is regretted that a more favorable reply cannot be made. 


R. N. McCatt, 
Major, Finance Corps, Chief. 
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MR. AND MRS. ALTO ROSS AND CHILDREN AND E. B. ARD 
AND HIS DAUGHTER, MRS. JOAN ARD NICHOLS 


August 5, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 12207] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 12207) for the relief of Mr. and Mrs. Alto Koss and children 
and for E. B. Ard and his daughter, Mrs. Joan Ard Nichols, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay $5,749 to Alto 
Ross, $1,500 to Mrs. Alto (Audrey) Ross, $1,750 to Alto Ross as the 
natural and legal guardian of Gloria Ann Ross, $1,500 to Alto Ross 
as the natural and legal guardian of Terry Ross, $500 to Alto Ross as 
the natural and legal guardian of Bobby Nell Ross, $2,500 to Joan 
Ard Nichols, and $404 to E. B. Ard, all of Bainbridge, Ga., in full and 
final settlement of the claims of each of the named individuals based 
on injuries and medical expenses incurred as the result of an accident 
involving a United States Army vehicle which occurred on United 
States Highway No. 84 about 4 miles west of Bainbridge, Ga., on 
October 1, 1954. 

STATEMENT 


About 10:30 a. m. on September 30, 1954, 2 soldiers were dispatched 
with a 1%-ton Army truck from Camp Rucker, Ala., to Camp Stewart, 
Ga., to pick up a roll of cable and transport it back to Camp Rucker. 
The soldiers arrived at Camp Stewart at about 11 p. m. that day 
and left the next morning, October 1, at about 8:30 a. m. with their 
cargo. .At about 4:30 in the afternoon while traveling west along 
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Route 84 toward Camp Rucker, the 2 soldiers passed Club 84 which 
was located about 4 miles west of Bainbridge, Ga. Two girls sitting 
in front of the club called to the soldiers who drove about a half mile 
down the highway and then turned around and returned to the club. 
The soldiers entered the establishment, and stayed there about half 
an hour during which time they talked to the girls, played the juke- 
box, and ate sandwiches. The driver of the truck then left the club 
and drove back up the highway in an easterly direction with one 
of the girls. At about 6:45 p. m. while the driver and the girls were 
returning to the club, the dalistea man lost control of the vehicle at 
a point about 25 yards from Club 84. The Army report states that 
this apparently was a result of having rolled over a rough spot in 
the road or from inadvertently going off onto the shoulder of the 
road. The driver later testified that upon losing control of the 
truck, he attempted to proceed across the highway into a driveway 
on the north side of the road as the embankment on the south appeared 
dangerously steep. The truck crossed the road immediately in front 
of a 1954 Chevrolet sedan driven by Mr. Alto Ross. Mr. Ross was 
proceeding at about 50 miles an hour in the oncoming lane of traffic 
and was unable to stop his car when the Army truck suddenly veered 
in front of him. As a result the civilian car struck the right side 
of the Army truck. 

Mr. Ross’ car was extensively damaged. Damages to the Army 
truck amounted to $850 for which the driver was determined to be 
personally liable. The driver was also convicted by a special court- 
martial of violation of article 121 of the Uniform Code of Military 
Justice, wrongful appropriation of Government property. 

The occupants of the civilian vehicle, their locations in the vehicle 
and the injuries they sustained were as follows: 

Mr. Alto Ross, age 39, driver: Multiple fractures of ribs, second, 
third, fourth, fifth, sixth, seventh, eighth right thorax and second, 
third, fourth left thorax; puncture wounds of both lungs; bilateral 
pneumohemothorax; and laceration of the forehead. 

Mrs. Audrey Ross, age 34, front seat next to driver: Multiple 
lacerations of the scalp and face, severe chest wounds, and severe 
sprain of the right shoulder and foot. 

Gloria Ann Ross, age 9, back seat: Fractured lower jaw and multi- 
ple wounds of scalp and face. 

Terry Ross, age 14, back seat: Concussion of the brain, multiple 
wounds of scalp and face, and multiple body wounds. 

Bobby Nell Sine. age 16, back seat: Multiple bruises and shock. 

Joan Ard, age 17, back seat: Fracture of the left clavicle requiring 
wiring, and multiple abrasions and contusions. 

Mr. Clifton Cannon, age 48, back seat: Hand injury; lacerations 
and bruises. 

Mrs. Agnes M. Cannon, age 40, front seat: Extensive basal frac- 
ture of the skull; fracture of left wrist; multiple lacerations, abrasions, 
and contusions. 

Mrs. Cannon was admitted to the Bainbridge Hospital, Bainbridge, 
Ga., at approximately 7:10 p. m., on October 1, 1954. She died at 
approximately 6:35 p. m., on October 3, 1954. 

Shits were filed in the District Court of the United States for the 


Middle District of Georgia by Joan Ard and her father in the sum of 
$2,712.20; by Alto Ross, Mrs. Audrey R. Ross, Gloria Ann Ross, 
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and Terry Ross in the sums of $34,357 for personal injuries and $1,500 
for property damage; Clifton L. Cannon, Sr., Mrs. Faye C. White- 
hurst, Olifton L. Cannon, Jr., and Jimmy L. Cannon in the sum of 
$100,000 for the value of the life of Agnes Cannon; and by Clifton L. 
Cannon, Sr., in the sum of $5,000 for personal injuries and $1,820.19 
for his late wife’s medical, hospital, and burial expenses. Pursuant 
to a motion for summary judgment filed by the Government, the cases 
were dismissed on the ground that the driver of the Army vehicle 
was acting outside the scope of his employment when the accident 
occurred. The action of the district court was affirmed by the United 
States Court of Appeals for the Fifth Circuit on March 29, 1957 
enenen v. United States, 243 F. 2d 71), which stated pertinently 
that: 
Our sympathies lie entirely with the innocent victims of 
the tragic consequences of * * * wrong, but under the law, 
we can see no legal liability of the United States. 


The Department of the Army to this committee on the bill states 
that: 


The evidence in this case clearly establishes that this 
accident was caused solely by the negligence of the driver 
of the Army truck involved in failing to keep his vehicle 
under control. 


However that Department noted that since the soldier was found 
not to have been acting within the scope of his employment when the 
accident occurred, the Army preferred to make no recommendation, 
but to leave the matter of relief in this instance “to the legislative 
discretion of the Congress.”’ 


This committee has ae considered the facts of this matter 


in connection with a bill for the relief of the estate of Agnes Molton 
Cannon and for Clifton L. Cannon, Sr., H. R. 6868 of the 85th Con- 
gress, Ist session. ‘The Cannons were passengers in the Ross auto- 
mobile, and they have been referred to in the foregoing outline of 
the facts. The Cannon bill passed the House and the Senate, and 
became Private Law 309 of the 85th Congress. As is observed in 
the Army report, the report of this committee at that time, House 
Report No. 902, 85th Congress, Ist session, stated: 


This committee has carefully reviewed the circumstances 
of this accident and has concluded that there is sufficient 
responsibility on the part of the Government to justify 
relief. 


This committee has determined that the same considerations apply 
as to these other persons injured in the same accident, and therefore 
has concluded that they are similarly entitled to relief. The com- 
mittee has taken particular notice of the fact that the Army has 
stated that the amounts set forth in the bill as compensation for the 
persons named therein are not excessive. The Army report states: 


The Department of the Army is of the opinion that if it is 
decided to grant relief in this case, the amounts provided in 
the bill are not excessive. 


The committee therefore recommends that the bill be considered 
favorably 
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DEPARTMENT OF THE Army, 
Washington, D. C., July 29, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CHarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 12207, 
85th Congress, a bill for the relief of Mr. and Mrs. Alto Ross and 
children and for E. B. Ard and his daughter, Mrs. Joan Ard Nichols. 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay out of any money in the Treasury not otherwise appropriated, 
the sum of $5,749 to Alto Ross, of Bainbridge, Ga.; the sum of $1,500 
to Mrs. Alto (Audrey) Ross, of Bainbridge, Ga.; the sum of $1,750 to 
Alto Ross, the natural and legal guardian of Gloria Ann Ross, of 
Bainbridge, Ga.; the sum of $1,500 to Alto Ross, the natural and 
legal guardian of Terry Ross, of Bainbridge, Ga.; and the sum of $500 
to Alto Ross, the natural and legal guardian of Bobby Nell Ross, of 
Bainbridge, Ga.; the sum of $2,500 to Joan Ard Nichols (married 
and now of age), of Bainbridge, Ga.; the sum of $404 to E. B. Ard, 
of Bainbridge, Ga., as reimbursement for medical expenses incurred 
because of injuries to his then minor and unmarried daughter, Joan 
Ard, in full and final settlement of the claims of the named individuals 
against the United States, arising out of an accident involving a 
United States Army vehicle which occurred on United States High- 
way No. 84 about 4 miles west of Bainbridge, Ga., on October 1, 1954. 
The operator of the Army vehicle in that accident has been determined 
not to have been acting within the scope of his employment, and the 
claims based on the accident are not cognizable under the Federal 
Tort Claims Act, provisions now set out in title section 2, paragraph 28, 
of the United States Code.” 

The Department of the Army has considered this bill. Records 
of this Department reveal that at about 10:30 a. m., on September 
30, 1954, 2 soldiers were dispatched with a 1%-ton United States 
Army truck from Camp Rucker, Ala., to Camp Stewart, Ga., to pick 
up a roll of cable and transport it back to Camp Rucker. They 
arrived at Camp Stewart at approximately 11 p. m. on the same 
day and left the next morning, October 1, at about 8:30 a. m., with 
their cargo, a spool containing about 2,600 feet of cable weighing 
approximately 4,500 pounds. At about 4:30 p. m., while traveling 
west along Route 84 toward Camp Rucker, the 2 soldiers passed 
Club 84, an establishment located on the highway about 4 miles 
west of Bainbridge, Ga. Two girls sitting in front of this club 
called to the soldiers who proceeded down the highway about one- 
half mile before returning to the club. The soldiers entered the 
establishment and for about one-half hour talked to the girls, played 
the jukebox, and ate sandwiches. The driver of the vehicle then 
departed in the truck with 1 of the girls; proceeded down the highway 
in an easterly direction about 1 mile and pulled off into the woods. 
At about 6:45 p. m., while he and the girl were returning, the enlisted 
man lost control of the vehicle at a point about 25 yards from Club 84, 
apparently as a result of having rolled over a rough spot on the road 
or from inadvertently going off onto the shoulder of the road. The 
enlisted man testified that upon losing control of the vehicle he 
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attempted to proceed across the highway into a driveway on the 
north side of the road as the embankment on the south side appeared 
dangerously steep. The truck crossed the road immediately in 
front of a 1954 Chevrolet sedan, driven by Mr. Alto Ross and pro- 
ceeding at about 50 miles per hour in the oncoming lane of traffic. 
Mr. Ross was unable to stop and his automobile collided with the 
right side of the Army truck. 

The occupants of the civilian vehicle, their locations in the vehicle 
and the injuries they sustained were as follows: 

Mr. Alto Ross, age 39, driver: Multiple fractures of ribs, second, 
third, fourth, fifth, sixth, seventh, eighth right thorax and second, 
third, fourth left. thorax; puncture wounds of both lungs; bilateral 
pneumohemothorax; and laceration of the forehead. 

Mrs. Audrey Ross, age 34, front seat next to driver: Multiple 
lacerations of the scalp and face, severe chest wounds, and severe 
sprain of the right shoulder and foot. 

Gloria Ann Ross, age 9, back seat: Fractured lower jaw and multiple 
wounds of scalp and face. 

Terry Ross, age 14, back seat: Concussion of the brain, multiple 
wounds of scalp and face, and multiple body wounds. 

Bobby Nell Ross, age 16, back seat: Multiple bruises and shock. 

Joan Ard, age 17, back seat: Fracture of the left clavicle requiring 
wiring, and multiple abrasions and contusions. 

Mr. Clifton Cannon, age 48, back seat: Hand injury, lacerations and 
bruises. 

Mrs. Agnes M. Cannon, age 40, front seat: Extensive basal fracture 
of the skull; fracture of left wrist; multiple lacerations, abrasions, and 
contusions. 

Mrs. Cannon was admitted to the Bainbridge Hospital, Bainbridge, 
Ga., at approximately 7:10 p. m., on October 1, 1954. She died at 
approximately 6:35 p. m., on October 3, 1954. 

Mr. Ross’ automobile was extensively damaged. Damages to the 
Army truck amounted to $850 for which the driver was determined 
to be personally liable. The driver was also convicted by special 
court-martial of violation of article 121 of the Uniform Code of Mili- 
tary Justice (10 U. S. C. 921), wrongful appropriation of Government 
property. 

Suits were filed in the District Court of the United States for the 
Middle District of Georgia by Joan Ard and her father in the sum of 
$2,712.20; by Alto Ross, Mrs. Audrey R. Ross, Gloria Ann Ross, and 
Terry Ross in the sums of $34,357 for personal injuries and $1,500 for 
property damage; Clifton L. Cannon, Sr., Mrs. Faye C. Whitehurst, 
Clifton L. Cannon, Jr., and Jimmy L. Cannon in the sum of $100,000 
for the value of the life of Agnes Cannon; and by Clifton L. Cannon, 
Sr., in the sum of $5,000 for personal injuries and $1,820.19 for his 
late wife’s medical, hospital, and burial expenses. Pursuant to a 
motion for summary judgment filed by the Government, the cases 
were dismissed on the ground that the driver of the Army vehicle was 
acting outside the scope of his employment when the accident occurred. 
The action of the district court was affirmed by the United States 
Court of Appeals for the Fifth Circuit on March 29, 1957 (Cannon v. 
United States, 243 F. 2d 71), which stated pertinently that: 

“Our sympathies lie entirely with the innocent victims of the 
tragic consequences of * * * wrong, but under the law, we can see no 
legal liability of the United States.” 
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The evidence in this case clearly establishes that this accident was 
caused solely by the negligence of the driver of the Army truck 
involved in failing to keep his vehicle under control. As the soldier 
was not acting within the scope of his employment when the accident 
occurred, the Department of the Army prefers to make no recom- 
mendation with respect to the merits of the bill and to leave the 
matter to the legislative discretion of the Congress. However, it 
should be noted that Private Law 309, 85th Congress (H. R. 6868), 
a bill for the relief of the estate of Agnes Molton Cannon and for the 
relief of Clifton L. Cannon, Sr., was enacted by Congress on September 
4, 1957, resulting in the payment of $9,320.11 to the estate of Agnes 
Molton Cannon and $1,500 to Clifton L. Cannon, 2 victims of the 
accident in which the claimants herein were involved. In its report 
on this bill (H. Rept. No. 902, 85th Cong., Ist sess.) the Committee 
on the Judiciary observed that, “This committee has carefully 
reviewed the circumstances of the accident and has concluded that 
there is sufficient responsibility on the part of the Government to 
justify relief.” 

The Department of the Army is of the opinion that if it is decided 
to grant relief in this case, the amounts provided in the bill are not 
excessive. 

The cost of this bill, if enacted, will be $13,903. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely yours, 
(Signed) Witser M. Brucker, 
Secretary of the Army. 


O 
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MRS. SUE PYLE 


Aveust 5, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H, R. 12286] 


The Committee on the Judiciary to whom was referred the bill 
(H. R. 12286) for the relief of Mrs. Sue Pyle, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

PURPOSE 


The proposed legislation would pay Mrs. Sue Pyle of Miami, Fla., 
$10,000 in full settlement of all claims against the United States for 
the death of her son who was killed as the result of an accident in- 
volving United States soldiers from Camp Forrest, Tenn., on maneu- 
vers near the Pyle home on June 22, 1943. 


STATEMENT 


On June 22, 1943 at about 8 in the morning, an enlisted man on 
duty as an outpost in connection with maneuvers of Company A of 
the 117th Infantry, 30th Division, was kneeling in the high grass at 
the side of a dirt road near Marble Hill, Tenn. This was a narrow 
road which was normally used only by the local farmers. It led from 
a wooded area where signs giving notice of military training in the 
area had not been posted, and had tall grass and bushes on each side. 
About that time of the morning, Ray Sweeton Pyle, a boy of 10 years 
of age, was riding down the road on his way to a neighboring field that 
he was going to plow with the mule he was riding. As the boy ap- 
proached on the harnessed mule, the soldier stood up. The account 
of the incident given the committee by the boy’s mother is that the 
soldier stood up suddenly from where he had been crouching in the 
high _ and asked the boy for a match. The Army report details 
a slightly different account as to the distance of the soldier from the 
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boy when he stood erect and as to the time that the mule became 
frightened. However it is clear that the mule became startled when it 
saw the soldier. It shied, whirled about, and threw the boy from his 
back. The boy’s foot became caught in the trace chain of the mule’s 
harness, and the mule ran back up the road dragging the boy on the 
ground. The Army report states that the mule ‘dr aged the boy in 
this manner for eight-tenths of a mile. Mrs. Pyle “states that the 
soldiers reported the incident to their lieutenant, and they tried to 
overtake the mule in a jeep which only served to frighten the mule 
more. As the result of being dragged in this manner Ray Sweeton 
Pyle sustained injuries which caused his death later that same day. 

This committee feels that, on the basis of the evidence presented, 
the relief provided for in H. R. 12286 should be granted Mrs. Pyle. 
The Army has taken the position that the boy’s death resulted from 
the ‘ ‘unpredictable and unforeseeable conduct of the mule in shying 
and running away when it saw the soldier standing by the side of 
the road” rather than from any act on the part of military personnel. 
The Army has grounded its adverse recommendation on this inter- 
pretation of the facts. However, the facts of this case are clearly in 
conflict. As has been observed, the Army account differs from that 
given the committee by Mrs. Pyle. The Army statement is that the 
soldier stood up when the mule was 100 feet from him “realizing that 
the mule might become frightened on seeing him kneeling in the 
grass.” The Army report states that the mule ‘“‘apparently” did not 
see the soldier until it was even with the place where he was standing. 
On the other hand Mrs. Pyle states that the mule was frightened by 
the soldier’s suddenly rising and calling out to the boy. Of these 
two accounts, this committee is inclined to accept that of the mother. 
The committee has concluded that the sudden movement of the 
soldier coupled with calling to the boy is conduct which cannot be 
otherwise described but negligent, and that negligent behavior was 
the direct cause of frightening the mule. In this connection it appears 
that the Army report is inconsistent in that it states that the soldier 
anticipated that the mule might become frightened, but then proceeds 
to state that the conduct of the mule was ‘‘unpredictable and unfore- 
seeable.” Obviously under these circumstances it could be clearly 
foreseen that sudden movement and noise would startle the animal. 
Of course the unfortunate consequences of startling the mule could 
not be precisely predicted, but that is not a factor except to the degree 
that the boy was clearly placed in a dangerous position by the negli- 
gent conduct of the soldier. In this light even the authorities cited 
in the Army report support a finding of responsibility on the part of 
the Government. 

This committee feels that there is adequate basis for finding that 
the Government is responsible as the result of the action of its military 
personnel and therefore this mother should receive compensation for 
the loss of her boy. This committee is also moved to grant relief in 
this instance because it is clear that this mother has sought legislative 
relief since she has no other way to gain redress for her loss. Accord- 
ingly, the committee has concluded that the facts and circumstances 
of this boy’s death more than justify the relief provided for in the bill, 
and therefore recommends that the bill be considered favorably. 

The committee has been informed that an attorney has rendered 
services in connection with this matter, and accordingly the bill carries 
the customary attorney’s fee proviso. 








MRS. SUE PYLE 


DEPARTMENT OF THE ARMY, 
Washington, D. C., June 27, 1958. 


Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuarrmMan: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 12286, 
85th Congress, a bill for the relief of Mrs. Sue Pyle. 

This bill provides as follows: 

“That the Secretary of the Treasury be, and he is hereby, author- 
ized and directed to pay, out of any money in the Treasury not other- 
wise appropriated, the sum of $10,000 to Mrs. Sue Pyle, of Miami, 
Fla., in full settlement of all claims against the United States. 
Such sum represents compensation for the death of her son, Ray 
Sweeton Pyle, who was killed as the result of an accident involving 
United States soldiers from Camp Forrest, Tenn., on maneuvers 
near the home of the said Ray Sweeton Pyle, on June 22, 1943’’. 

The Department of the Army is opposed to the above-mentioned 
bill. 

It appears that on June 22, 1943, at about 8 a. m., an enlisted man 
who was on duty as an outpost in connection with routine maneuvers 
of Company A, 117th Infantry, 30th Division, was kneeling in the 
grass by the side of a dirt road in the vicinity of Marble Hill, Tenn. 
He saw a mule on which Ray Sweeton Pyle, a minor 16 years of age, 
was riding into the road about 100 feet from him, and he stood up in 
order that the mule might not be frightened by seeing him kneeling 
in the grass. Apparently, however, the mule did not see him until 
it was even with the place where he was standing, at which time it 
suddenly shied and whirled about, throwing Roy Sweeton, who was 
riding sideways with both feet on the right side of the mule, off the 
mule in such a manner that his foot caught in the trace chain of the 
mule’s harness. The mule ran down the road in the opposite direc- 
tion from that in which Ray Sweeton had been riding for a distance 
of approximately eight-tenths of a mile, dragging the boy, as a result 
of which he sustained injuries from which he died later the same day 
at the Smith Hospital, Winchester, Tenn. Medical, hospital and 
burial expenses were incurred as a result of the injury and death of 
Ray Sweeton in the aggregate amount of $349. On July 21, 1943, 
Mrs. Mattie Sue Pyle, mother of Ray Sweeton, filed a claim with the 
War Department in the amount of $5,000 for damages on account of 
his death. Mrs. Mattie Sue Pyle then lived at R. F. D. No. 4, 
Winchester, Tenn. 

Upon adjudication of the claim it was determined that “the evi- 
dence of record fails to establish that the death of Ray Sweeton was 
caused by military personnel while acting within the scope of their 
employment or was otherwise incident to noncombat activities of the 
War Department or the Army, but, on the contrary, establishes 
that his death was caused by the unpredictable and unforseeable 
conduct of the mule in shying and running away when it saw the 
soldier standing by the side of the road. There is no liability for 
personal injuries to or death of a person resulting from a horse or 
mule’s running away unless the party on whom liability i is sought to 
be imposed was guilty or negligence which proximately caused such 
personal injuries or death” (Johnson v. Georgia Railway & Power Co., 





4 MRS. SUE PYLE 


37 Ga. App. 667, 141 S. E. 320 (1928); Thompson v. New York Cent. & 
H.R. R. Co., 164 App. Div. 117, 149 N. Y. S. 611 (1914)). The en- 
listed man who was on duty as an outpost, realizing that the mule 
might become frightened on seeing him kneeling in the grass, took 
the precaution of standing while the mule was approximately 100 
feet from him. Such act on his part negatives any possible liability 
on the part of the United States for the subsequent conduct of the mule 
which, as hereinbefore stated, was “unpredictable and unforeseeable.”’ 
Accordingly, the claim was disapproved and the disapproval was 
affirmed upon review. 

There is nothing in the records to indicate that this determination 
was arbitrary or capricious, nor would the facts reasonably support 
a finding in favor of the claimant. However, if the claim had been 
supported by the evidence, the maximum recoverable under the law 
as it then existed (Military Claims Act of July 3, 1943 (57 Stat. 372; 
31 U. S. C.)) could have been only $349 for the medical, hospital 
and burial expenses of the decedent. The Department of the Army, 
therefore, recommends that this bill be not favorably considered. 

The cost of this bill, if approved, would be $10,000. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely yours, 


Wiueer M. Brucker, 
Secretary of the Army. 
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Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 12655] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 12655) for the relief of S. Jackson & Son, Inc., having con- 
sidered the same, report favorably thereon with amendment and 
recommend that the bill as amended do pass. 

The amendment is as follows: 

Page 2, line 2, strike out ‘in excess of 10 per centum thereof”’. 

The Department of the Treasury in its report to the chairman dated 
s 21, 1958, gives in detail the history of this proposed legislation 

furnished with the report a memorandum of facts, which is at- 
Sache hereto and made a part of this report. Therefore, your com- 
mittee concur in the recommendation of the Treasury. The report 
and memorandum are as follows: 


TREASURY DEPARTMENT, 
Washington, July 21, 1958. 
Hon. Emanvet Creer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 
My Dear Mr. Cuarrman: Reference is made to your letter of “ae 4 


28, 1958, requesting the Department’s comments concerning H. 
12655, a bill for the relief of S. Jackson & Son, Inc. 


The proposed bill provides for the payment of $361.80 to S. Jackson 
& Son, Inc. That sum is for full settlement of all claims of such 
corporation against the United States because of an oenaaren om: 
praiseiment of New Orleans consumption entry No. 1010 of A — 
29, 1951. That entry, covering certain straight steel pins and 
pins for which an incorrect value was inadvertently used in the pore 
and ap ores of a portion of the merchandise, resulted in excessive 


duties being assessed on the pins. 
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Since the assessment of the excessive duties was the result of an 
error in the entered value and in the appraisement by the appraiser 
of merchandise, the Department would interpose no objection to the 
enactment of H. R. 12655. 

There is enclosed a memorandum of the detailed facts in the case. 

The Department has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report to your 
committee. 

Very truly yours, 
A. Gitmore FLUvss, 
Acting Secretary of the Treasury. 


MEMORANDUM OF FACTS, H. R. 12655 


The sum of $361.80 which H. R. 12655 would provide for payment 
to S. Jackson & Son, Inc., New Orleans, La., represents the amount 
of duties overpaid by such company as a result of the erroneous 
appraisement of New Orleans consumption entry No. 1010 of August 
29, 1951, covering certain straight steel pins and safety pins. 

On the basis of the value information secured from the appraiser of 
merchandise at New Orleans, the importer intended to enter the item 
of size No. 1 safety pins at $0.0875 per gross less 3 percent, packed. 
However, in entering the merchandise, a unit of $0.185 per gross 
(which was the unit for size No. 3) was inadvertently used. The 
extended entered value for the size No. 1 pins correctly reflected the 
intended unit of $0.0875. The examiner did not notice the error in 
the entered unit price and the appraiser adopted the return of the 
examiner and appraised the merchandise ‘‘as entered’”’ on September 
11, 1951. 

Under section 520 (c) (1) of the tariff act then in force (19 U.S. C. 
1520 (c) (1)), the collector of customs was authorized to reliquidate 
an entry to correct a clerical error in any entry or liquidation dis- 
covered within 1 year after the date of entry, or within 60 days after 
liquidation when liquidation is made more than 10 months after the 
date of entry. Unquestionably, there was a clerical error in the 
entered value which was correctible under this section. If a timely 
appeal to reappraisement pursuant to title 19, United States Code, 
section 1501, had been filed and was successful, administrative relief 
could have been given to correct the error in the entered value, 
However, no such appeal was filed and the appraised value became 
final and conclusive on al] parties by operation of law. The entry 
was liquidated on November 3, 1954, with increased duties in the 
amount of $361.80 being paid. 

Section 520 (c) (1) of the tariff act was amended by the Customs 
Simplification Act of 1953 which became effective September 7, 1953. 
That act extended the provisions of section 520 (c) (1) to the correc- 
tion of certain types of errors in “appraisement”’ but it is not effective 
for application to this case because all rights and liabilities dependent 
upon such appraisement became fixed when the appraisement of 
September 11, 1951, became final and conclusive on all parties under 
section 501 of the tariff act, as amended (19 U.S. C. 1501), before the 
effective date of the Simplification Act. 


O 
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Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 12747] 












The Committee on the Judiciary, to whom was referred the bill 
(H. R. 12747) for the relief of Col. Fred C. Gray, having considered 
the same, report favorably thereon with amendments and recommend 
that the bill as amended do pass. 

The amendments are as follows: 

Page 1, line 6, strike out “15,582.55” and insert “2,708.30”. 

Page 1, line 12, strike out ‘‘in excess of 10 per centum thereof’’. 

The Department of the Air Force, in its report to the chairman 
dated July 24, 1958, gives in detail the history of this proposed 
legislation and recommends favorably on the bill if it should be 
amended for the payment of $2,708.30 instead of $15,582.55 as 
stated in the bill. Therefore, after a careful review of the evidence, 
your committee concurs in the recommendation and the bill is amended 
accordingly. The report is as follows: 
DEPARTMENT OF THE Arr Force, 


OFrfrice oF THE SECRETARY, 
Washington, July 24, 1958. 
















Hon. Emanven CeE.er, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cnarrman: Reference is made to your request for a re- 
port from the Department of the Air Force with respect to H. R. 
12747, 85th Congress, a bill ‘For the relief of Col. Fred C. Gray.” 

H. R. 12747 would authorize and direct the payment of $15,582.55 
to Col. Fred C. Gray to fully satisfy a claim filed by him for the de- 
struction by fire of his personal property on September 1, 1955, while 
he was living in public quarters at Tyndall Air Force Base, Fla. 
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The public quarters assigned to Colonel Gray and all of its contents 
were totally destroyed by fire on September 1, 1955. Although full 
investigated, not even a probable cause of the fire was dabergiined: 
Colonel Gray estimated his loss as a result of the fire to be $33,087.80. 
He was insured for $10,000, and after the insurer paid him the total 
amount of his policy, he filed a claim with the Air Force for the unin- 
sured portion of his estimated loss, $23,087.80. 

Under the provisions of title 10, United States Code, section 2732, 
as amended, the Air Force paid Colonel Gray $6,500, the maximum 
payment authorized, and would have, but for the monetary limitation 
of $6,500, paid an additional $2,708.30 for a total of $9,208.30. 

In administering title 10, United States Code, section 2732, the 
Judge Advocate General, USAF, is bound by Air Force Regulation 
112-7, which implements the statute, and by established policy con- 
cerning maximum amounts which will be awarded on certain types of 
items. The regulation requires that awards be made only for such 
types and quantities of tangible personal property as the approving 
authority shall determine to be reasonable, useful, or proper under 
the circumstances existing at the time of the loss. In addition, de- 
preciation is to be computed on the type of article involved, its cost 
price, and the length of time in use. 

In processing Colonel Gray’s claim, reasonable depreciation on the 
majority of the items destroyed was computed (Colonel Gray claimed 
cost or replacement price in all instances). It was also necessary to 
limit the amount which the Air Force would pay on the photographic 
equipment, antique music boxes, expensive cbina, crystal, and sterling 
silver flat and hollowware that were destroyed. The claimant was 
allowed $800 each for reasonable quantities of sterling silver, crystal, 
and china, and $250 each for the photographic equipment and antique 
music boxes, the maximum allowed for a hobby. These amounts 
were below the amounts claimed by Colonel Gray. For example, he 
claimed $1,084.10 for the photographic equipment; $532 for the 
antique music boxes; $1,896 for the china; $990 for the erystal; and 
$5,891 on the sterling silver flat and hollowware. 

In view of the foregoing, it is believed that the sum of $2,708.30 
is reasonably due Colonel Gray for the remainder of his uninsured loss 
and should be assumed by the United States. The Department of the 
Air Force interposes no objection to H. R. 12747 provided that the 
$15,582.55 claim is reduced to $2,708.30. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
Davin S. Samira, 
Assistant Secretary of the Air Force. 
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Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H, R. 13116] 








The Committee on the Judiciary, to whom was referred the bill 
(H. R. 13116) for the relief of Mr. and Mrs. Moses Glikowsky, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 








PURPOSE 


The purpose of the proposed legislation is to pay Mr. and Mrs. 
Moses Glikowsky, of New York City, $10,000 as a gratuity for the 
death of their son, David Glikowsky, who was drowned in the course 
of military exercises performed while he was serving as a Marine 
reserve at the Troop Training Unit, Atlantic, United States Marine 
Corps, at Norfolk, Va. 









STATEMENT 





David Glikowsky was a member of the Marine Reserve and in July 
of 1957 he was called to active duty for a period of training at the 
Marine Training Center, Norfolk, Va. On July 26, 1957, he was 
ordered to take part in a swimming exercise described in the Navy 
report as a “second class swimmers’ qualification trial” at the United 
States Naval Amphibious Base, Little Creek, Norfolk, Va. The 
evidence before the committee establishes the fact that Pvt. David 
Glikowsky’s own Marine health record clearly stated that he suffered 
leg cramps from prolonged swimming. His superior officers, while 
charged with this Tadwieai. still directed that he participate in the 
swimming exercise. David Glikowsky drowned while participating 
in that exercise. 

The Marine Corps investigation into the case resulted in a recom- 
mendation that future exercises of that type should be held in a closed 
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pool rather than the open. sea, and should be conducted only in the 
presence of competent lifeguards. 

On the basis of the facts presented in connection with this case, the 
committee has concluded that David Glikowsky’s death was admit- 
tedly avoidable. The Marine authorities had been placed on notice 
of the danger cf prolonged swimming in his case, and it further ap- 
pears that proper safety precautions were not provided in connection 
with the swimming exercise. Under these circumstances the com- 
mittee feels that, notwithstanding the opposition indicated in the Navy 
report, this case is clearly one which merits legislative relief. This 
tragic death has added to the hardships of a family which sorely 
needed the aid.and support of this young man. ‘The father is the 
victim of an incurable Healt ailment which forces him to frequently 
be absent from his job. The eldest child, a daughter of 22, is an in- 
curable cripple who requires constant personal and medical attention. 
The youngest child, aged 7, is a retarded child who also needs medical 
attention. Clearly this unfortunate and needy mother and father 
should be granted the gratuity provided for by H. Rw.13116.' Ac- 
cordingly this committee recommends that the bill be considered 
favorably. 


DEPARTMENT OF THE Navy, 
Orrice oF LEGISLATIVE LIAISON, 
Washington, D. C., July 23, 1958. 
Hon. EMANvEL CELuer, 
Chairman, Committee on, the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuatrman: Reference is made to your letter to the 
Secretary of the Navy requesting,comment of this Department on 
H. R. 13116, a bill for the relief of Mr. and Mrs. Moses Glikowsky. 

This bill would authorize and direct the Secretary of the Treasury 
to pay $10,000 to the surviving parents of Pvt. David Glikowsky 
1608738, United States Marine Corps Reserve, who drowned on July 
26, 1957, while participating in a second class swimmers’ qualification 
trial at the United States Naval: Amphibious Base, Little Creek, 
Norfolk, Va. 

Private Glikowsky’s death ‘was sustained while engaged in active 
duty for training in the military services; and rights with. respect 
thereto are necessarily subject to appropriate provisions of military 
law as construed by the Supreme Court of the United States. Under 
the law and decisions, the surviving parents of Private Glikowsky 
are not entitled to any, gratuity or other sum of money from the 
Government in addition to the amounts provided by Congress under 
pertinent laws. 

Payment of arrears of pay has been made to Mrs. Moses Glikowsky, 
the mother of Private Glikowsky, Although appropriate applica- 
tion forms for payment of the statutory death gratuity have twice been 
furnished to Mr. Glikowsky, the father, the forms have not been sub- 
mitted. Mr. Glikowsky’s thurs to file the required forms reportedly 
is because he feels that, payment of the statutory death gratuity at 
this time might constitute an acquittance of his claims against the 
Government for his son’s death and prejudice his efforts to claim an 
additional sum through private relief legislation. 
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The benefits which have been provided by Congress were arrived 
at after full consideration of what is proper and just to be done in 
such cases; and Congress has further provided that the laws affording 
such benefits are exclusive of all other remedies. There are no known 
circumstances in Private Glikowsky’s case to indicate any necessity 
for creating by private relief bill an exception to the law normally 
applicable. On the contrary, enactment of this bill would tend to 
establish an unwarranted precedent. 

In view of the foregoing, while recognizing that payment of a special 
gratuity is a matter within the discretion of Congress, the Department 
of the Navy opposes enactment of H. R. 13116. 

The Department of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
to the Congress. 

Sincerely yours, 


Joun S. McCann, Jr., 
Captain, United States Navy, 
Chief of Legislative Liaison 
(For the Secretary of the Navy): 


O 
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Mr. Wa rer, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 3904] 


Tue Committee on the Judiciary, to whom was referred the bill 
(H. R. 3904) for the relief of Ninik Firjanian, having considered the 
same, report favorably thereon with amendments and recommend 
that the bill do pass. 

The amendments are as follows: 

On page i, line 4, after the name “Nunik Firjanian” insert the 
following: ‘‘and Florence Thomasi”’. 

Oa page 1, line 7, after the word ‘‘visa” strike out ‘‘fee” and insert 
in lieu thereof the word “‘fees’’. 

On page 1, line 8, strike out the word “alien” and substitute 
“aliens’’. 

On page 1, line 10, strike out the words “one number” and insert in 
lieu thereof the words “two numbers”’, 

Amend the title so as to read: 


A bill for the relief of Nunik Firjanian and Florence 
Thomasi. 
PURPOSE OF THE BILL 


The purpose of this bill, as amended, is to grant the status of per- 
manent residence in the United States to Nunik Firjanian (Thomasi) 
and her daughter, Florence Thomasi. The bill also provides for the 
payment of the required visa fees and for appropriate quota deduc- 
tions. 

The bill has been amended to include the name of the adult bene- 
ficiary’s daughter. 
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GENERAL INFORMATION 


The beneficiaries are mother and daughter, ages 35 and 17, respec- 
tively who are natives and citizens of Iran. The adult beneficiary 
was admitted to the United States as a student in November of 1951, 
accompanied by her daughter who was admitted as a visitor. Mrs. 
Firjanian is pursuing a course of study leading to a bachelor of science 
degree in sociology at the University of Rochester and is employed 
as ° secretary by that university. Her mother and stepfather reside 
in Iran. 

The pertinent facts in this case are contained in a letter dated 
April 8, 1957, from the Commissioner of Immigration and Naturaliza- 
tion to the chairman of the Committee on the Judiciary. That 
letter and accompanying memorandum read as follows: 


DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
Washington, D. C., April 8, 1957. 
Hon. Emanvet CELLeEr, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. Cuarrman: In response to your request for a report 
relative to the bill (H. R. 3904) for the relief of Nunik Firjanian, there 
is attached a memorandum of information concerning the beneficiary. 
This memorandum has been prepared from the Immigration and 
Naturalization Service files relating to the beneficiary by the Buffalo, 
N. Y., office of this Service, which has custody of those files. 

The bill would grant the beneficiary permanent residence in the 


United States upon payment of the required visa fee. It would also 
direct that one number be deducted from the appropriate immigra- 


tion quota. 
The beneficiary is chargeable to the quota for Iran. 
Sincerely, 


J. M. Swine, Commissioner. 


MEMORANDUM OF INFORMATION FROM IMMIGRATION AND 
NATURALIZATION SERVICE FILES RE NUNIK FIRJANIAN, 
BENEFICIARY OF H. R. 3904 


The beneficiary, Nunik Firjanian, formerly Thomasi, was 
born on October 10, 1922, in Kazvin, Iran, and is a citizen 
of Iran. She married Joseph Thomasi in June 1940. He 
died in Iran in August 1941. Mrs. Firjanian is employed as 
a secretary by the University of Rochester, Rochester, N. Y., 
at a weekly salary of $50. She resides at 16 Selden Street, 
Rochester, N. Y., with her only child, Florence, a native 
and citizen of Iran, born September 14, 1940. Personal 
effects and a bank account of $400 are their only assets. 

Mrs. Firjanian, in addition to her employment, is pursuing 
a course of study leading to a bachelor of science degree in 
sociology at the University of Rochester. Her daughter is 
a 10th grade student and is dependent upon her mother for 
support. The beneficiary has no close relatives other than 
her daughter in the United States. Her mother and step- 
father reside in Iran. 
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The beneficiary’s only entry into the United States oc- 
curred at New York, N. Y., on November 23, 1951, at which 
time she was admitted for the purpose of studying in the 
United States. Her daughter was admitted at the same 

lace and date as a visitor and to be with her mother dur- 
ing her mother’s studies in this country. Both the bene- 
ficiary and daughter received extensions of their temporary 
stay in the United States, the last of which expired on 
January 30, 1957. Deportation proceedings have been insti- 
tuted against Mrs. Firjanian and her daughter on the ground 
that they have remained in the United States for a longer 
period than authorized. A hearing under these proceedings 
will be accorded them in the near future. 


Mr. Keating, the author of H. R. 3904, appeared before a sub- 
committee of the Committee on the Judiciary and testified in support 
of his bill, as follows: 


Mrs. Nunik Firjanian was born in and is a citizen of Iran. 
She is 35 years old. She is a widow and has a 17-year-old 
daughter, Miss Florence Thomasi, who resides with her in 
Rochester, N. Y. Miss Firjanian has resumed her maiden 
name. 

Prior to coming to this country, Mrs. Firjanian was em- 
ployed for 10 years by the Presbyterian Mission treasurer 
in Teheran. Her daughter attended the Community School, 
which is for American children. 

Because of her strong pro-American, anti-Communist 
attitude, and because she is a Christian, Mrs. Firjanian 
and her daughter were under extreme pressures while they 
remained in Iran. For example, Mrs. Firjanian found it 
unsafe to take the 10-minute walk to her sheen of employ- 
ment unless accompanied by her father or one of her brothers. 
She was constantly pressed for any information she might 
have about the Americans she worked for and was constantly 
pressured to become active with the local Communist move- 
ment. By her stubborn refusal to give in to such urging, 
she aroused the animosity of many local residents. 

As a result, she decided to come to America. She entered 
this country in November 1951, asa student. Her daughter 
was admitted with her as a visitor. 

Her original intention was to gain a degree in home eco- 
nomics, and she studied at Ruts Wesleyan College in 
North Chili, N. Y., from January 1952, to May 1955. 
Because of the curriculum at this college, however, she was 
unable to complete her course, and so concentrated on 
secretarial studies, with a minor in nursing. 

Since September 1955, she has been employed as a secre- 
tary at Strong Memorial Hospital in Rochester, N. Y. At 
night, she continues studying sociology, with the emphasis on 
training in social work. Her daughter is a student at a local 
high school. 

Mrs. Firjanian’s student visa, after various extensions, 
expired on January 30, 1957. On January 28, 1957, I intro- 
duced a private bill for her permanent residence. I also ask 
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that the bill be amended to include Miss Thomasi, who is 
Mrs. Firjanian’s daughter, and also subject to deportation. 

The reasons for enactment of this bill are compelling. 
Mrs, Firjanian has become a first-rate resident of this 
corey as is amply demonstrated by the many, many let- 
ters of praise and endorsement I have received. She is 
personable, intelligent, attractive, and capable; in every 
way an asset to the Rochester community. She is perform- 
ing a responsible job in good fashion. She and her daughter 
are very “Americanized.” The daughter cannot even speak 
the language of Iran. 

Even more important, the reasons which compelled her 
to leave Iran in the first place have, if anything, become 
more serious since 1951. The murder in March 1957, of 
Mrs. Anita Carroll, an American apparently seized for sale 
on the slave market, is but one indication of the perils Mrs. 
Firjanian might face upon her return to Iran. 

Certainly the fact of her residence in the United States 
coupled with her well-known anti-Communist and pro- 
American sentiments, would result in an extremely unfor- 
tunate situation were she forced to return to Iran. In 
addition, her troubles would be compounded by her strong 
Christian beliefs, and the fact that her stepfather is an 
employee of the point 4 program. 

Because these very real perils would unquestionably 
confront her in Iran, because she has in every way become a 
loyal and useful resident of this country, and because her 
case is unique and isolated, I believe this is the type of case 


which merits special consideration under our immigration 
laws. I therefore strongly urge the committee’s favorable 
consideration of H. R. 3904, with the amendment to provide 
for the daughter, who would be equally imperiled if she were 
foreed to return to Iran. 


Mr. Keating also submitted numerous letters in support of his bill 
which read, in part, as follows: 


First PrespyTERIAN CHURCH, 
Rochester, N. Y., January 8, 1988. 
Mr. Kennetu B. Keartine. 

My Dear Ken: I am very anxious to express my urgent concern 
regarding Nunik Firjanian’s permission to stay in the United States 
as a permanent resident. 

Mrs. Firjanian and her daughter are now members of this parish, 
they are not only highly respected, but are superior people making a 
superior contribution to the life of this congregation and to the life 
of the community too. 

If she should be compelled to return to Teheran, the consequences 
would be crushing to both of them. This would be true professionally, 
culturally, and socially. A recent statement to her by a Moslem 
physician from Teheran who is now studying here, made this quite 
clear. My own communications with our Christian workers in 
Teheran corrobate this. 

I do hope that any legislation which may be likely to permit her 
to stay here, can be given your wholehearted support. 
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With sincere personal good wishes for the new year, and warm 
personal regard. 


MourRay: 


Tue University or RocHEstEr, 
Rochester, N. Y., January 18, 1958. 
Re Mrs. Nunik Firjanian. 


Hon. Kenneta B. Keatine, 
The House of Representatives, 
House Office Building, Washington, D. C. 

Dear Sir: We should like to support Mrs. Nunik Firjanian in her 
effort to obtain a permanent visa. 

Mrs. Firjanian, who has been employed in the medical center since 
November 7, 1955, received a promotion to medical secretary in July 
1957. Her supervisor states that she is a reliable, steady worker, and 
has become a valuable asset to the department and would be difficult 
to replace. 

Mrs. Firjanian is still attending university school evenings. 

Please do not hesitate to let us know if we can give you any further 
information on the employee’s behalf. 

Sincerely yours, 
MARIANNE TUCKER, 
Acting Director, University Personnel Department. 


New York N. Y., January 23, 1958. 
Hon. Kennetu Keatine, 
House of Representatives, 
1719 House Office Building, Washington, D. C. 

Dear Sir: The purpose of this letter is to support Mrs. Nunik 
Firjanian of Rochester, N. Y., in her effort to secure a permanent 
visa for residence in the United States. 

As a foreign missionary in Iran for over 40 years I have known 
Mrs. Firjanian for about 15 years, and am also acquainted with her 
family. She graduated from our American Mission School for Girls 
in Hamadan, Iran, in 1940, where I was at that time stationed. She 
married the following year and her daughter, Florence, was born the 

ear after. Her husband’s death forced her to try to make a living for 

erself and her daughter, so she became a secretary in a British 
organization in Hamadan in 1943, and later held a more responsible 
— in the office of the treasurer of the American Presbyterian 

ission in Teheran, where she served most acceptably for over 6 
years. 

She came to America with her daughter in 1951 to advance her 
education, studying at Roberts Wesleyan College in North Chili, 
N. Y., from which she received a degree in 1955. In the meantime 
she was supporting herself and her daughter by outside work and 
maintaining the daughter in school. Mrs. Firjanian is still attending 
classes at Rochester University and the daughter is a junior in high 
school, an honor student. 
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In support of Mrs. Firjanian securing a permanent visa I would 
offer the following considerations: 

1. She would make the best type of American citizen. She is an 
educated, refined, and attractive Christian woman. She is hard 
working and industrious, as is shown by her maintaining herself and 
daughter through these 6 years in this country. Her employers have 
been pleased with her services. Her character is above reproach, 

2. Her education has fitted her for life in America rather than 
Iran. She has had some nursing courses, but they would not be 
recognized in Iran. The morale of the Iranian public schools is not 
such that she would fit into them as a teacher. Furthermore, being 
an Armenian and hence a member of a minority group, she would be 
discriminated against in these days of strong nationalism. Her one 
hope would be to secure employment in some foreign concern. In 
addition, her daughter, having come to the United States as a small 
girl, does not even know the Persian language and would be altogether 
unadapted to life in Iran. 

3. On return to Iran the question of where to live would at once 
arise and here she would be faced with a dilemma. According to 
Iranian standards, Iran being a Moslem country, it would not be proper 
for a young woman such as she is, to maintain a separate establish- 
ment: it would open her to suspicion. On the other hand, if she were 
to live with her family, she would be faced with an unbearable 
situation. Her own father is dead. Her mother is a fine woman, 
but her stepfather is an ignorant chauffeur, an unscrupulous man 
with no consideration for his family save to use them for his own ends. 
When Mrs. Firjanian lived with her family in Iran, she found life 
extremely difficult; now it would be more so. 

4. Should the Communists ever get control of Iran, as they nearly 
did in 1953, she with her previous employment by British sua Ameri- 
can concerns in Iran and her 6 years of life in the United States, would 
be a marked woman. At present this seems unlikely, but ‘having 
lived in Iran when Communist influence was at its height, I know 
from experience how unpleasant it can be. If the future should 
bring the Communists into power—and in these days no one knows 
what may happen in the Middle East—it would not only be un- 
pleasant for her, but it might be dangerous. 

Very truly yours, 
C. H. Aturn: 


_ Upon consideration of all the facts in this case, the committee 
is of the opinion that H. R. 3904, as amended, should be enacted and 
accordingly recommends that it do pass. 


O 


